UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

11-6-2015

State v. Breese Clerk's Record Dckt. 43691

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"State v. Breese Clerk's Record Dckt. 43691" (2015). Idaho Supreme Court Records & Briefs. 5852.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/5852

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Supreme Court Case No. 43691
Plaintiff-Respondent,
vs.
SPENCER NEWELL BREESE,
Defendant-Appellant.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE STEVEN HIPPLER

STATE APPELLATE PUBLIC DEFENDER

LAWRENCEG. WASDEN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

000001

Date: 12/28/2015

Fourth Judicial District Court - Ada County

Time: 03:31 PM

User: TCWEGEKE

ROA Report

Page 1 of 4

Case: CR-FE-2015-0006057 Current Judge: Steven Hippler
Defendant: Breese, Spencer Newell

State of Idaho vs. Spencer Newell Breese
Date

Code

User

4/29/2015

NCRF

PRSCHOKF

New Case Filed - Felony

Magistrate Court Clerk

PROS

PRSCHOKF

Prosecutor assigned Ada County Prosecutor

Magistrate Court Clerk

CRCO

TCMCCOSL

Criminal Complaint

Magistrate Court Clerk

HRSC

TCMCCOSL

Hearing Scheduled (Video Arraignment
04/29/2015 01 :30 PM)

James Cawthon

ARRN

TCJOHNCS

Hearing result for Video Arraignment scheduled
on 04/29/2015 01 :30 PM: Arraignment/ First
Appearance

James Cawthon

ORPD

TCJOHNCS

Magistrate Court Clerk

CHGA

TCJOHNCS

Order Appointing Public Defender Ada County
Public Defender
[on the record in open court]
Judge Change: Administrative

HRSC

TCJOHNCS

Hearing Scheduled (Preliminary 05/13/2015
08:30AM)

Michael Oths

BSET

TCJOHNCS

BOND SET: at 100000.00 - (137-2732B(a)(1)(A)
Drug-Trafficking in Marijuana (1 lb or More but
Less than 5 lbs or Consists of 25 to 49 Plants))

Michael Oths

NHPD

MADEFRJM

Notice & Order Of Hearing/appointment Of Pd
[file stamped April 30, 2015]

Michael Oths

MFBR

TCSHANAA

Motion For Bond Reduction

Michael Oths

NOHG

TCSHANAA

Notice Of Hearing

Michael Oths

PHWV

TCHOCA

Hearing result for Preliminary scheduled on
05/13/2015 08:30 AM: Preliminary Hearing
Waived (bound Over)

Michael Oths

CHGB

TCHOCA

Change Assigned Judge: Bind Over

Michael Oths

HRSC

TCHOCA

Hearing Scheduled (Arraignment 06/01/2015
09:00AM)

Michael Oths

COMT

TCHOCA

Commitment

Michael Oths

MMNH

TCHOCA

Magistrate Minutes & Notice of Hearing

Michael Oths

RQDD

TCWRIGSA

Defendant's Request for Discovery

Steven Hippler

INFO

TCWRIGSA

Information

Steven Hippler

PROS

PRVANDCA

Prosecutor assigned Joshua P Haws

Steven Hippler

CCCHILER

Hearing result for Arraignment scheduled on
06/01/2015 09:00 AM: District Court
Arraignment- Court Reporter: Christie Valcich
Number of Pages: less than 100

Steven Hippler

PLEA

CCCHILER

ORDR

CCCHILER

HRSC

CCCHILER

A Plea is entered for charge: - NG
Steven Hippler
(137-2732B(a)(1 )(A) Drug-Trafficking in Marijuana
(1 lb or More but Less than 5 lbs or Consists of 25
to 49 Plants))
Order Governing Further Criminal Proceedings
Steven Hippler
and Notice of Trial Setting
Hearing Scheduled (Jury Trial 09/15/2015 09:00 Steven Hippl~r
000002
AM) 3 days

4/30/2015
5/13/2015

5/14/2015

6/1/2015

DCAR

I

Judge

Michael Oths

Date: 12/28/2015

Fourth Judicial District Court - Ada County

Time: 03:31 PM

User: TCWEGEKE

ROA Report

Page 2 of 4

Case: CR-FE-2015-0006057 Current Judge: Steven Hippler
Defendant: Breese, Spencer Newell

State of Idaho vs. Spencer Newell Breese
Date

Code

User

6/1/2015

HRSC

CCCHILER

Hearing Scheduled (Pretrial Conference
08/31/2015 03:00 PM)

Steven Hippler

HRSC

CCCHILER

Hearing Scheduled (Status 08/17/2015 02:00
PM)

Steven Hippler

6/2/2015

RSDS

TCKEENMM

State/City Response to Discovery/ Addendum

Steven Hippler

6/26/2015

PROS

PRHEBELE

Prosecutor assigned Barbara Duggan

Steven Hippler

PROS

PRHEBELE

Prosecutor assigned Tanner J Stellmon

Steven Hippler

MOTS

TCMARKSA

Motion to Suppress

Steven Hippler

NOHG

TCMARKSA

Notice Of Hearing 7-15 10:00

Steven Hippler

MEMO

TCMARKSA

Memorandum in Support of Defendant's Motion to Steven Hippler
Supress

HRSC

TCMARKSA

Hearing Scheduled (Hearing Scheduled
07/15/2015 10:00 AM)

Steven Hippler

7/9/2015

HRSC

CCCHILER

Hearing Scheduled (Hearing Scheduled
07/13/2015 09:00 AM) continuance on
suppression hearing

Steven Hippler

7/10/2015

MOCN

TCMARKSA

Motion To Continue

Steven Hippler

NOHG

TCMARKSA

Notice Of Hearing 7-13 9:00

Steven Hippler

RSDS

TCMARKSA

State/City Response to Discovery

Steven Hippler

RQDS

TCMARKSA

State/City Request for Discovery

Steven Hippler

HRVC

CCCHILER

Hearing result for Hearing Scheduled scheduled
on 07/15/2015 10:00 AM: Hearing Vacated
suppression

Steven Hippler

DCHH

CCCHILER

Hearing result for Hearing Scheduled scheduled Steven Hippler
on 07/13/2015 09:00 AM: District Court Hearing
Held
Court Reporter: Christie Valcich
Number of Transcript Pages for this hearing
estimated: continuance on suppre~sion; less
than 100 hearing

HRSC

CCCHILER

Hearing Scheduled (Hearing Scheduled
08/06/2015 03:00 PM) suppression

7/31/2015

OBJE

TCMARKSA

State's Objection and Memorandom in Response Steven Hippler
to Defendant's Motion to Suppress

8/6/2015

DCHH

CCCHILER

Hearing result for Hearing Scheduled scheduled Steven Hippler
on 08/06/2015 03:00 PM: District Court Hearing
Held
Court Reporter: Christie Valcich
Number of Transcript Pages for this hearing
estimated: suppression; less than 200

8/7/2015

MEMO

TCMARKSA

Memorandum in Support of Defendant's Motion to Steven Hippler
Suppress/Supplemental

8/11/2015

BREF

TCKEENMM

State's Supplemental Briefing Following the
Motion to Suppress Hearing

7/2/2015

7/13/2015

Judge

Steven Hippler

Steven Hippler

000003

Date: 12/28/2015

Fourth Judicial District Court - Ada County

Time: 03:31 PM

User: TCWEGEKE
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Case: CR-FE-2015-0006057 Current Judge: Steven Hippler
Defendant: Breese, Spencer Newell

State of Idaho vs. Spencer Newell Breese
Date

Code

User

8/17/2015

DCHH

CCCHILER

Hearing result for Status scheduled on
Steven Hippler
08/17/2015 02:00 PM: District Court Hearing Hele
Court Reporter: Christie Valcich
Number of Transcript Pages for this hearing
estimated: less than 100

8/27/2015

ORDR

CCCHILER

Memorandum Decision and Order

8/31/2015

DCHH

CCCHILER

Hearing result for Pretrial Conference scheduled Steven Hippler
on 08/31/2015 03:00 PM: District Court Hearing
Held
Court Reporter: Christie Valcich
Number of Transcript Pages for this hearing
estimated: less than 100

HRVC

CCCHILER

Hearing result for Jury Trial scheduled on
Steven Hippler
09/15/2015 09:00 AM: Hearing Vacated 3 days

HRSC

CCCHILER

Hearing Scheduled (Change of Plea 09/04/2015 Steven Hippler
10:00 AM)

WAVE

CCCHILER

Waiver of Speedy Trial

DCHH

CCCHILER

Hearing result for Change of Plea scheduled on Steven Hippler
09/04/2015 10:00 AM: District Court Hearing Hele
Court Reporter: Christie Valcich
Number of Transcript Pages for this hearing
estimated: less than 100

PLEA

CCCHILER

A Plea is entered for charge: - GT
Steven Hippler
(137-2732B(a)(1)(A) Drug-Trafficking in Marijuana
(1 lb or More but Less than 5 lbs or Consists of 25
to 49 Plants))

GPA

CCCHILER

Guilty Plea Advisory

Steven Hippler

PS101

CCCHILER

Pre-Sentence Investigation Evaluation Ordered

Steven Hippler

HRSC

CCCHILER

Hearing Scheduled (Sentencing 10/26/2015
11:00 AM)

Steven Hippler

DCHH

CCCHILER

Hearing result for Sentencing scheduled on
Steven Hippler
10/26/2015 11 :00 AM: District Court Hearing Hele
Court Reporter: Christie Valcich
Number of Transcript Pages for this hearing
estimated: less than 100

FIGT

CCCHILER

Finding of Guilty (137-2732B(a)(1 )(A)
Drug-Trafficking in Marijuana (1 lb or More but
Less than 5 lbs or Consists of 25 to 49 Plants))

JAIL

CCCHILER

STAT

CCCHILER

Sentenced to Jail or Detention
Steven Hippler
(137-2732B(a)(1)(A) Drug-Trafficking in Marijuana
(1 lb or More but Less than 5 lbs or Consists of 25
to 49 Plants)) Confinement terms: Penitentiary
determinate: 1 year.
STATUS CHANGED: closed pending clerk action Steven Hippler

SNPF

CCCHILER

9/4/2015

10/26/2015

Judge

Steven Hippler

Steven Hippler

Steven Hippler

Sentenced To Pay Fine 5285.50 charge:
Steven Hippler
137-2732B(a)(1)(A) Drug-Trafficking in Marijuana
(1 lb or More but Less than 5 lbs or Consists of 25
000004
to 49 Plants)

Date: 12/28/2015
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Case: CR-FE-2015-0006057 Current Judge: Steven Hippler
Defendant: Breese, Spencer Newell

State of Idaho vs. Spencer Newell Breese
Date

Code

User

10/26/2015

RESR

PRSESSTM

Restitution Recommended by the Prosecutor's
office. 1247.00 victim# 1

Steven Hippler

RESR

PRSESSTM

Restitution Recommended by the Prosecutor's
office. 100.00 victim# 2

Steven Hippler

JCOC
ORDR
NOTA
APSC
ORDR
NOTC

DCHOUSKN
DCHOUSKN
TCSHANAA
TCWEGEKE
CCCHILER
TCWEGEKE

Judgment Of Conviction & Order Of Commitment Steven Hippler

11/3/2015
11/4/2015
11/6/2015
12/28/2015

Judge

Order for Restitution and Judgment

Steven Hippler

NOTICE OF APPEAL

Steven Hippler

Appealed To The Supreme Court

Steven Hippler

Order Appointing SAPD on Direct Appeal

Steven Hippler

Notice of Transcript Lodged - Supreme Court No. Steven Hippler
43691
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APR 2 9 2015

DR# 15-509050

CHRISTOPHER D. RICH Clerk
By STORMY McCORMACK
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney

Kari L. Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
SPENCER NEWELL BREESE,
Defendant.

______________

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0006057
COMPLAINT
Breese's DO
Breese's SS

PERSONALLY APPEARED Before me t h i s ~ f April 2015, Kari L. Higbee,
Deputy Prosecuting Attorney, in and for the County of Ada, State of Idaho, who, being first
duly sworn, complains and says: that SPENCER NEWELL BREESE, on or about the 28th
day of April, 2015, in the County of Ada, State of Idaho, did commit the crime of
TRAFFICKING IN MARIJUANA, FELONY, LC. §37-2732B(a)(l) as follows:

COMPLAINT (BREESE), Page 1
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•
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•

t

I

•

That the Defendant, SPENCER NEWELL BREESE, on or about the 28th day of
April, 2015, in the County of Ada, State of Idaho, did knowingly possess and/or bring into
this state one (1) pound or more of Marijuana, a Schedule I non-narcotic controlled
substance.
All of which is contrary to the form, force and effect of the statute in such case and
against the peace and dignity of the State of Idaho.
JAN M. BENNETTS
Ada County Prosecutor

SUBSCRIBED AND Sworn to before me thi~ day of April 2015.

COMPLAINT (BREESE), Page 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
STATE OF IDAHO, ADA COUNTY, MAGISTRATE DIVISION
PROBABLE CAUSE FORM

EElt£6/olf57

STATE OF IDAHO

CASE NO.

vs

CLERK _____
C.;...;.H..;.;:O___________
DATE

04 / 29

/ 2015

JD ff833
END f(J'l'f ~

CASE ID HAWLEY
- - - - - - - - - - - - - COURTROOM
COMPLAINING WITNESS _ _ _ _ _ _ _ __ INTOX

BEG.

204

STATUS

JUDGE

0
0
0
0

TIME 10:45

BERECZ

[J MacGREGOR-IRBY

BIETER

[J MANWEILER

CAWTHON

[J McDANIEL

COMSTOCK

[J MINDER

• STATESWORN

w

~FOUND_~~--~~
COMPLAINT SIGNED
[J AMENDED COMPLAINT SIGNED
[J AFFIDAVIT SIGNED

D ELLIS

[J OTHS

0 FORTIER
0 GARDUNIA
0 HARRIGFELD

[J REARDON

[J JUDICIAL NOTICE TAKEN

[J SCHMIDT

[J NO PC FOUND

[J STECKEL

[J EXONERATE BOND

[J SWAIN

[J SUMMONS TO BE ISSUED

[J WATKINS

[J WARRANT ISSUED
[J BOND SET $_ _ _ _ _ _ __

• HAWLEY
D HICKS
0 KIBODEAUX

------------

o _________
o _________

[J NO CONTACT

DR# _ _ _ _ _ _ _ _ _ _

~

[J MOTION TO REVOKE OR INCREASE

BOND FOR NON-COMPLIANCE W/PT
RELEASE CONDITIONS
[J SET HEARING AT AR DATE ON

MOTION TO REVOKE OR INCREASE BOND
e,DISMISS CASE
J(_IN CUSTODY
COMMENTS
o AGENTS WARRANT

_w.....1....JU__D
__G.. . .__E__________P__
V__A__R.....s__e.....
t _ _ _ _ _ _ __

c=o=u.....NTY--=--_.-..::;.B=.O.....N=D.....$_ _ _ _ __

[J OUT OF COUNTY -RULE S(B) _ _ _ _ _ _ _ _
,

[J FUGITIVE __.(S""'T_._A__
T=E)....__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[J MOTION & ORDER TO CONSOLIDATE W/_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

PROBABLE CAUSE FORM

[REV 8/15)
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•

•

ADA COUNTY MAGISTRATE MINUTES

Spencer Newell Breese

DO

CR-FE-2015-0006057

Scheduled Event: Video Arraignment
Judge: James Cawthon

Wednesday, April 29, 2015

Clerk:

~

01 :30 PM

tn1
t'freter:

Prosecuting Agency~ _BC _EA _GC _MC

----=------

n~D
G, b.Uwl~e)
Pros:

Attorney:

• 1 137-2732B(a)(1)(A) Drug-Trafficking in Marijuana (1 lb or More but Less than 5 lbs or Consists of 25
to 49 Plants F

~

ase Called

Defendant:

~ Advised of Rights

Present

_ _ Waived Rights ~ D Appointed

_ _ Guilty Plea / PV A~JJ\~ __ N/G Plea
><=>Bond $

\l}J,UJJ

In Chambers

Finish

Not Present

__

PT Memo

~ In Custody

__ Waived Attorney

_ _ Advise Subsequent Penalty

ROR

_ _ Pay/ Stay

_ _ Written Guilty Plea

_ _ Payment Agreement
No Contact Order

Release Defendant

000009
CR-FE-2015-0006057

FILED P.

/;62,

721,1'-'vWedAesday, April~, 2015
CHRISTOPH,t D. RICH, CLERK OF ~CURT
ev:
,., (P'JD(f.r,UlYClERK
IA216¥'15
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
MAGISTRATE DIVISION
STATE OF IDAHO,
Plaintiff.

)

~

vs.

Case No: CR-FE-2015-0006057

) NOTICE OF APPOINTMENT OF PUBLIC DEFENDER
) AND SETTING CASE FOR HEARING

Spencer Newell Breese
915 Onyx Lane
Sandy, UT 84094

~ ~da

D Boise D Eagle

D Garden City D Meridian

)

Defendant.
)
--------'-----------TO: Ada County Public Defender
YOU ARE HEREBY NOTIFIED that you are appointed to represent the defendant in this cause, or in the District Court
until relieved by court order. The case is continued for:

Preliminary ....Wednesday, May 13, 2015
Judge:

.... 08:30 AM

Michael Oths

BONDAMOUNT: _ _ _ __

The Defendant is: D In Custody

D Released on Bail

D ROR

TO: The above named defendant
IT HAS BEEN ORDERED BY THIS COURT that the defendant is to contact the Ada County Public Defender's
Office at 200 W. Front Street, Room 1107, Boise, Idaho 83702. Telephone: (208) 287-7400. If the defendant is unable to
post bond and obtain his/her release from jail, that the proper authorities allow the defendant to make a phone call to the
Ada County Public Defender.
IT HAS BEEN FURTHER ORDERED: That the parties, prior to the pre-trial conference, complete and comply
with Rule 161.C.R. and THAT THE DEFENDANT BE PERSONALLY PRESENT AT BOTH THE PRE-TRIAL
CONFERENCE AND/ OR THE JURY TRIAL: FAILURE TO APPEAR AT EITHER THE PRE-TRIAL CONFERENCE OR
THE JURY TRIAL WILL RESULT IN A BENCH WARRANT FOR THE DEFENDANT'S ARREST.
I hereby certify that copies of this Notice wer~ served as follows on this
Defendant

Mailed

-1

Hand Delivered -~-

f Wednesdarpril 2 , 201 .

Signature --b"~--..J..W~~__.~:;......a.-1

,~
J

Clerk/ d a t e - - - ' - - Prosecutor: Interdepartmental Mail

~

Publlc Defender: Interdepartmental Mail

-~-1_&,
__

Clerk/ date__v'.l_.,,1__(_,1.,.,,,_)__
I

~

w___,_Lft<+-V-2....0__

Clerk/ date_w-,...........

Cite Pay Website: https://www.citepayusa.com/payments
Supreme Court Repository: https://www.ldcourts.us

NOTICE OF APPOINTMENT OF PUBLIC DEFENDER

~-~-k--~

000010

•

ADA COUNTY PUBLI.FENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

~

_.""X. ~

NO. _
A.M.

APR 30 2015
c:-IRiSTOPHER D. RISH, Clerk
By MAURA OLSON
DcPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2015-0006057

Plaintiff

MOTION FOR BOND REDUCTION

vs.

SPENCER NEWELL BREESE,
Defendant.
COMES NOW, SPENCER NEWELL BREESE, the above-named defendant, by and

through counsel ANN L COSHO, Ada County Public Defender's office, and moves this Court
for its ORDER reducing bond in the above-entitled matter upon the grounds that the bond is so
unreasonably high that the defendant, who is an indigent person without funds, cannot post such
a bond, and for the reason that the defendant has thereby been effectively denied their right to
bail.
DATED, Thursday, April 30, 2015.

ANNLCOSHO
Attorney for Defendant

CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on Thursday, April 30, 2015, I mailed a true and correct
copy of the within instrument to:
ADA COUNTY PROSECUTOR
Counsel for the State of Idaho

by placing said same in the Interdepartmental Mail.

~y_~

MOTION FOR BOND REDUCTION

000011

•

•

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

'3~<

NO.
FILED
A.M, _ _ _ _,P.M---'- - -

APR 30 2015
CHRISTOPHER D. RiCH, Clerk
By MAURA OLSON
DCPUiY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2015-0006057

Plaintiff
vs.

NOTICE OF HEARING

SPENCER NEWELL BREESE,
Defendant.

TO:

THE STATE OF IDAHO, Plaintiff, and to ADA COUNTY PROSECUTOR:
YOU, AND EACH OF YOU, are hereby notified that the defendant will call for a

hearing on MOTION FOR BOND REDUCTION, now on file in the above-entitled matter, on
Wednesday, May 13, 2015, at the hour of 08:30 AM , in the courtroom of the above-entitled
court, or as soon thereafter as counsel may be heard.
DATED, Thursday, April 30, 2015.

ANNLCOSHO
Attorney for Defendant

CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on Thursday, April 30, 2015, I mailed a true and correct
copy of the within instrument to:
ADA COUNTY PROSECUTOR
Counsel for the State of Idaho
by placing said same in the Interdepartmental Mail.

NOTICE OF HEARING

000012
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•

: C/12 7

Fl~~---

MAY 13 2015
CHRISTOPHER D. RICH, Clerk
By CINDY HO
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney

Edwina Wager
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
TIIE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
SPENCER NEWELL BREESE,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0006057
COMMITMENT
Defendant's DO
Defendant's SSN

THE ABOVE NAMED DEFENDANT, SPENCER NEWELL BREES~ving

brought before this Court for a Preliminary Examination on the

~

day of

__.....__'---"--..______,, 2015, on a charge that the Defendant on or about the 28th day of April
2015, in

e County of Ada, State of Idaho, did commit the crime(s) of: TRAFFICKING

IN MARIJUANA, FELONY, I.C. §37-2732B(a)(l) as follows:

COMMITMENT (BREESE), Page 1
000013

•
That the Defendant, SPENCER NEWELL BREESE, on or about the 28th day of
April, 2015, in the County of Ada, State of Idaho, did knowingly possess and/or bring into
this state one (1) pound or more of Marijuana, a Schedule I non-narcotic controlled
substance.
The Defendant having so appeared and having had/having waived preliminary
examination, the Court sitting as a Committing Magistrate finds that the offense charged as
set forth has been committed in Ada County, Idaho, and that there is sufficient cause to
believe that the Defendant is guilty of committing the offense as charged.
WHEREFORE, IT IS ORDERED that the Defendant be held to answer to the

District Court of the Fourth Judicial District of the State of Idaho, in and for the County of

t(r" ,

Ada, to the charge herein set forth. Bail is set in the sum of$
DATEDthis_lJdayof

(()tJ, (j4'&>

2015.

MAGIS~

COMMITMENT (BREESE), Page 2
000014

•

•
CHRISTOPHER D. RICH,
CLERK O
E · TRICT COURT

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

)

)

PRELIMINARY HEARING NOTICE/ MINUTE SHEET

)

Case Number:

';] l

>

Case Called:

U'LQJ5Rv

~

o Ada o Special

Plaintiff,
vQ

\ /

0fVJ.ne_~ /\L

~

__'_ _ _ _ _ _ _D_e_fe_n_d_a_nt_.- - - - ~

PD/ Private

~~~~-~n
ftt:--+--=t).--+-~{J(h-_,__,_.........:;_-+--ftJ-!'Sfl-.
~

-

ti)aoeg_

(!n2f>c)~

Defendant: ~resent D Not Present ~ n Custody _ _ _ _ _ _ _ D PD Appointed D Waived Attorney

D Advised of Rights D Waived Rights
0 Bond $

D In Chambers D I n t e r p r e t e r - - - - - - - - - - - - - -

di!) D Pre-Trial Release Order D Motion for Bond Reduction Denied / Granted _ _ __

J()Qa1? -

D Amended 3omplaint Filed

D Complaint Amended by lnterlineation D Reading of Complaint Waived

D State/ Defense/ Mutual Request for C o n t i n u a n c e - - - - - - - - - - - - - - - - - - - 0 State I Defense Objection/ No Objection to C o n t i n u a n c e - - - - - - - - - - - - - - 0.Case continued to _ _ _ _ _ _ _ _ _ at _ _ _ _ am/pm for _ _ _ _ _ _ _ _ _ _ _ __

~ Defendant Waives Preliminary Hearing
~ e Bound Over to Judge

D Hearing Held

f///JP /~

on

~ommitment Signed

&.;()f /5

atC//[)

am/pm

D Case Dismissed after Preliminary Hearing / On State's Motion D Release Defendant, This Case Only

ADA COUNTY COURTHOUSE, 200 W. FRONT STREET, BOISE, ID 83702

You must appear as scheduled above. Failure to do so wlll result in a warrant being issued for your arrest.
I hereby certify that copies of this notice were served as follows:

Defendant:

(Hand Delivered

D Via Counsel

Defense Atty: D Hand Delivered

D lntdept Mail

Hand Delivered

D lntdept Mail

PRELIMINARY HEARING NOTICE / MINUTE SHEET

Signat~Z-zd

[REV 1-2014]
000015

.

,,.

ADA COUNTY PUBLIC .FENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

.:~\t),~,---MAY 1• 2015
CHRISTOPHER D. FUCH, CJerk
ly SAAA Wflt!GHT
O!!PUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff

Case No. CR-FE-2015-0006057
REQUEST FOR DISCOVERY

vs.
SPENCER NEWELL BREESE,
Defendant.

TO:

THE STATE OF IDAHO, Plaintiff, and to ADA COUNTY PROSECUTOR:
PLEASE TAKE NOTICE, that the undersigned, pursuant to ICR 16, requests discovery

and photocopies of the following information, evidence, and materials:
1) All unredacted material or information within the prosecutor's possession or
control, or which thereafter comes into his possession or control, which tends to
negate the guilt of the accused or tends to reduce the punishment thereof. ICR
16(a).
2) Any unredacted, relevant written or recorded statements made by the defendant,
or copies thereof, within the possession, custody or control of the state, the
existence of which is known or is available to the prosecuting attorney by the
exercise of due diligence; and also the substance of any relevant, oral statement
made by the defendant whether before or after arrest to a peace officer,
prosecuting attorney or the prosecuting attorney's agent; and the recorded
testimony of the defendant before a grand jury which relates to the offense
charged.
3) Any unredacted, written or recorded statements of a co-defendant; and the
substance of any relevant oral statement made by a co-defendant whether before
or after arrest in response to interrogation by any person known by the codefendant to be a peace office or agent of the prosecuting attorney.
4) Any prior criminal record of the defendant and co-defendant, if any.
5) All unredacted documents and tangible objects as defined by ICR 16(b)(4) in the
possession or control of the prosecutor, which are material to the defense,
intended for use by the prosecutor or obtained from or belonging to the defendant
or co-defendant.
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6) A11 reports of •~ys1ca
an o sc1ent1'fj1c tests or
experiments within the possession, control, or knowledge of the prosecutor, the
existence of which is known or is available to the prosecutor by the exercise of
due diligence.
7) A written list of the names, addresses, records of prior felony convictions, and
written or recorded statements of all persons having knowledge of facts of the
case known to the prosecutor and his agents or any official involved in the
investigatory process of the case.
8) A written summary or report of any testimony that the state intends to introduce
pursuant to rules 702, 703, or 705 of the Idaho Rules of Evidence at trial or
hearing; including the witness' opinions, the facts and data for those opinions, and
the witness' qualifications.
9) All reports or memoranda made by police officers or investigators in connection
with the investigation or prosecution of the case, including what are commonly
referred to as "ticket notes."
10) Any writing or object that may be used to refresh the memory of all persons who
may be called as witnesses, pursuant to IRE 612.
11) Any and all audio and/or video recordings made by law enforcement officials
during the course of their investigation.
12) Any evidence, documents, or witnesses that the state discovers or could discover
with due diligence after complying with this request.
The undersigned further requests written compliance within 14 days of service of the
within instrument.
DATED, Thursday, May 14, 2015.

JONAT~~
Attorney for Defendant

CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on Thursday, May 14, 2015, I mailed a true and correct
copy of the within instrument to:
ADA COUNTY PROSECUTOR
Counsel for the State of Idaho

by placing said same in the Interdepartmental Mail.
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MAY 1 4 2015
CHRISTOPr1f:FI D. RICH, Clerk
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lD~ JAN M. BENNETTS
Ada County Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
SPENCER NEWELL BREESE,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0006057
INFORMATION
Defendant's DO
Defendant's SSN

JAN M. BENNETTS, Prosecuting Attorney, in and for the County of Ada, State of

Idaho, who in the name and by the authority of the State, prosecutes in its behalf, comes
now into District Court of the County of Ada, and states that SPENCER NEWELL
BREESE is accused by this Information of the crime(s) of:

TRAFFICKING IN

MARIWANA, FELONY, I.C. §37-2732B(a)(l) which crime(s) was/were committed as
follows:
That the Defendant, SPENCER NEWELL BREESE, on or about the 28th day of
April, 2015, in the County of Ada, State of Idaho, did knowingly possess and/or bring into
INFORMATION (BREESE), Page 1
000018

this state one (1) pound or more of Marijuana, a Schedule I non-narcotic controlled
substance.
All of which is contrary to the form, force and effect of the statute in such case and
against the peace and dignity of the State of Idaho.

INFORMATION (BREESE), Page 2
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Ada County Mugshot - Prosecutor's Office
User:

PRHARRSK

Name: BREESE, SPENCER NEWELL
Case#: CR-FE-2015-0006057
LE Number: 1062388

DO

SSN
Weight: 155

Height: 601

e
Drivers License Number:
Sex: M

Race: W

Drivers License State:

Eye Color: BLU

Hair Color: BRO

Facial Hair:

Marks: HAND, LEFT
Scars:
Tattoos:

Photo Taken: 2015-04-28 12:05:44
Thursday, May 7, 2015
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CHRISTOPHER D. RICH
CLERK OF THE DISTRICT COURT

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
BY

..-0

<

CkM.DeputyClerk

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
)
Plaintiff,
)
)
)
VS.
)
)
)
- - - - - - - - - - = -Defendant.
= = = - - - - ·)
THE STATE OF IDAHO,

F E:- l S'" - l-OS,

Case No. CR-

ORDER GOVERNING FURTHER
CRIMINAL PROCEEDINGS AND
NOTICE OF TRIAL SETTING

IT IS HEREBY ORDERED as follows:
(1)

Compliance date for discovery is set on or before _ _....;;;~:;...v,.._...\;1--'1'---4___, 20 JS-.

(2)

Status conference will be held on
defendant(s) must be personally present in court.

(3)

Au..~
Pretrial conference will be held on
defendant(s) must be personally present in cou~

(4)

20 I~ at _i_a.m. and shall be scheduled for
Jury trial will be held on
3 days. The order of the jury panel will be drawn by lot the afternoon before the day of trial in
chambers. Counsel may be present for the drawing of the names.

(5)

Notice is hereby given, pursuant to Rule 25(a)(6), I.C.R. that an alternate judge may be assigned to
preside over the trial of this case. The following is a list of potential alternate judges:

A~ \1
S\

, 20

2.

1,;-at 3

p.m. wherein

p.m. wherein

~¥ \~ ,

Hon.
H0R,
l:loA
Hon.

(6)

, 20 IS- at

HeR. W.W. W00elaRtlHon. Dennis Goff
Hon. Ronald Wilper
Hon. James Judd
Hon. Duff McKee
Hon. Renee Hoff
~4icba@l Ucl..awgllliA
Hon. Gerald Schroeder Hon. Kathryn Sticklen'"°~·<?..~ Coo~~~
Darla Williamson
Ifon. G,eger,1 .M. C1:1let Hun. James Mertitt ~-~ ~\°\UL,.1
ALL SITTING FOURTH DISTRICT JUDGES

G.D. Carey

DaRi@I C. WwFlewtt, JF.

Defendant shall file all pretrial motions governed by Rule 12 of the Idaho Criminal Rules no
later than fourteen (14) days after the compliance date set for discovery or otherwise show
good cause, upon formal motion, why such time limits should be extended. All such motions
must be brought on for hearing within fourteen (14) days after filing or forty-eight (48) hours
before trial, whichever is earlier. All motions in limine shall be in writing and filed no later than
five (5) days prior to the pretrial conference. All Motions to Suppress Evidence must be
accompanied by a brief setting forth the factual basis and legal basis for the suppression of
evidence.

l

dayof:~
STE~HIP
District Judge

E

cc: Hand delivered to Defendant and Counsel
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JUN O2 2015
CHRISTOPHER D. RICH, Cler1<
By MEG KEENAN
DEPUTY
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JAN M. BENNETTS
Ada County Prosecuting Attorney
Joshua P. Haws
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83 702
Telephone: (208) 287-7700
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
SPENCER NEWELL BREESE,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0006057
DISCOVERY
RESPONSE TO COURT

COMES NOW, Joshua P. Haws, Deputy Prosecuting Attorney, in and for the County of

Ada, State of Idaho,? and informs the Court that the State has complied with the Defendant's
Request for Discovery.

RESPECTFULLY SUBMITTED this

_c

day of June 2015.
JAN M. BENNETTS
Ada County Prosecuting Attorney

.Haws
Dep ty Prosecuting Attorney

DISCOVERY RESPONSE TO COURT (BREESE), Page 1
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ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
200 West Front Street
Boise, Idaho 83 702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

JUL O2 2015
CHRISTOPHER D. RICH, Clerk
Sy MAURA OLSON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
SPENCER BREESE,
Defendant.

)
)
)
)
)
)
)
)
)
)

Criminal No. CR FE 15 6057
MOTION TO SUPPRESS

COMES NOW, the above named defendant, SPENCER BREESE, by and through his
attorney ofrecord, the Ada County Public Defender's Office, JONATHAN D. LOSCH!,
handling attorney, respectfully moves this court for an Order suppressing all evidence obtained as
a result of an illegal search, and statements made in violation of the defendant's fifth Amendment
Miranda rights.
Defendant's backpack was illegally searched without reasonable suspicion or probable
cause to believe that a crime had been committed, or was about to be committed, all in violation
of Defendant's right under Article I, Section 13 and 17 of the Constitution of the State ofldaho,
and under the Fourth and Fourteenth Amendments, Section 1, to the Constitution of the United
States of America. Because the search of the Defendant's backpack was not supported by
reasonable articulable suspicion, or probable cause, all evidence derived from the seizure of the
Defendant must be suppressed as fruit of the poisonous tree. Wong Sun v. United States, 371

MOTION TO SUPPRESS
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•
U.S. 471, 9 L.Ed. 441, 83 S.Ct 407 (1963). In the present case marijuana was found as a result of
this illegal search.
The defendant was also interrogated while in custody without being informed of his Fifth
Amendment Miranda rights.
This Motion is supported by Defendant's Brief in Support of the Motion to Suppress
which is filed simultaneously herewith.

w

Dated this_)_ day of July, 2015.

~THAN D. LOSCH!

CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on this

_l day of July, 2015, I mailed a true and correct copy

of the foregoing to the:

Ada County Prosecutor
By depositing the same in interdepartmental mail.

MOTION TO SUPPRESS
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JUL 02 2015
CHRISTOPHER D. RICH, Clerk
By MAURA OLSON

ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant

DEPUTY

Jonathan Loschi
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

Case No. CR-FE-2015-0006057
Plaintiff,

NOTICE OF HEARING

vs.
SPENCER BREESE,
Defendant.

NOTICE IS HEREBY GIVEN to all parties that the Court will call on for hearing the
Defendant's Motion to Suppress. Said hearing shall take place on July 15, 2015, at the hour

of 10:00 a.m., in the courtroom of the above-entitled court, or as soon thereafter as counsel
may be heard.
DATED this pt day of July 2015.

NOTICE OF HEARING

1

.
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 1st day of July 2015, I mailed a true and correct copy
of the foregoing to Tanner Stellmon, Ada County Prosecutor's Office, by placing the same
in the Interdepartmental Mail.

~~
. tieV
an Vorhls

NOTICE OF HEARING
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JUL 02 2015
CHRISTOPHER D. RICH, Clerk
By MAURA OLSON

ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
200 West Front St., Ste 1107
Boise, Idaho 83 702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO
Plaintiff,
vs.
SPENCER BREESE,
Defendant.

)
)
)
)
)
)
)
)
)

Criminal No. CR FE 2015 6057

MEMORANDUM IN SUPPORT
OF DEFENDANT'S
MOTION TO SUPPRESS

COMES NOW the above named Defendant, SPENCER BREESE, by and through his
attorney Jonathan Loschi, Ada County Public Defender, and hereby submits this Memorandum
in Support of Defendant's Motion to Suppress.
FACTS
The following facts are taken from Officer Lipple's report which is attached to this memorandum
as Exhibit A:
On April 28, 2015, Ward Eversull, a Greyhound bus driver, calls police to assist him at
the bus terminal in Boise. Eversull had been rearranging luggage on a bus that had just arrived

MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO SUPPRESS-1
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•
from Portland. Eversull alleged that one item of luggage, a backpack, smelled strongly of
marijuana. Eversull locked the backpack in the luggage area and called police.
Officer Kent Lipple arrived. Eversull showed Lipple the backpack and "wanted a witness
as he looked into the backpack for suspected marijuana." Eversull opened the backpack, and
removed three bags of suspected marijuana. The backpack belonged to Spencer Breese. Breese
was paged and approached the officer. Breese was questioned and detained for possession of
marijuana. There was no warrant authorizing the search in the present case.
The following facts are taken from the audio of Officer Lipple which is attached to this
memorandum as Exhibit B. (The audio is approximately 44 minutes long but for the purposes of
this motion it is only necessary for the court to review the first 4 minutes):
Eversull shows Lipple the backpack that he alleges smells like marijuana. Lipple tells
Eversull "I don't smell it". Lipple is clearly manipulating the bag at this point because he says "I
feel something right here." Eversull then indicates that maybe he provided Lipple with the
wrong bag. Lipple says "You can still smell it?" Eversull indicates that he just "found it.I got
my hands on it". During this conversation, Eversull opened the backpack and removed
marijuana.
The following facts are taken from the audio of the dispatch call made by Eversull to
police attached as Exhibit C:
Eversull called police and specifically asked for "Officer Wall and his dogs". When told
Wall was not available he asked for another dog. He indicated that he had a backpack that
smelled strongly of marijuana. He indicated that it "[g]ets much more fun when dogs get
here .. .it scares the shit out of these people".
Breese was charged with Trafficking in Marijuana, Idaho Code Section 37-2732B(a)(l).

ARGUMENT
A wrongful search or seizure conducted by a private party does not violate the Fourth
Amendment. Burdeau v. McDowell, 256 U.S. 465 (1921). The Fourth Amendment only
protects individuals from searches and seizures at the hands of government agents. Walter v.
United States, 447 U.S. 649,656 (1980). [I]t is wholly inapplicable "to a search or seizure, even
an unreasonable one, effected by a private individual not acting as an agent of the Government or
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO SUPPRESS-2
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with the participation or knowledge of any governmental official." Id., at 662. It is firmly
I

established that evidence obtained through a private search, even though wrongfully conducted,
is not excludable under the fourth amendment unless government officials instigated the search
or otherwise participated in a wrongful search. State v. Kopsa, 126 Idaho 512 (Ct.App.1994);
State v. Pontier, 103 Idaho 91, 94 (1982). See also State v. Johnson, 110 Idaho 516, 519 (1986);
State v. Castillo, 108 Idaho 205, 207 (Ct. App. 1985). However, where a private party acts as an
instrument or agent of the state in effecting a search or seizure, fourth amendment interests are
implicated. United States v. Walther, 652 F.2d 788, 791 (9th Cir. 1981). The burden of proving
governmental involvement in a search conducted by a private citizen rests on the party objecting
to the evidence. United States v. Koenig, 856 F.2d 843, 847 (7th Cir. 1988).
The Idaho Court of Appeals has stated that "there is 'a "gray area" between the extremes
of overt governmental participation in a search and the complete absence of such participation."'
State v. Crawford, 110 Idaho 577,579 (Ct. App. 1986), quoting Walther, 652 F.2d at 791. These
"gray area" inquiries can best be resolved on a case-by-case basis, consistently applying certain
principles. Id. at 580. One of these principles is that de minimus or incidental contacts between
the citizen and law enforcement agents prior to or during the course of a search or seizure will
not subject the search to fourth amendment scrutiny. Id. The government must be involved
either directly as a participant or indirectly as an encourager of the private citizen's actions in
order to bring those actions within the purview of the fourth amendment. Id. In analyzing
whether the person conducting the search is acting as a government agent, two critical factors
must be considered: (1) government knowledge and acquiescence, and (2) the private party's
intent in making the search. Id.

I.

The defendant had a legitimate expectation of privacy in his backpack.
The Fourth Amendment provides that:
The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no Warrants
shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be
seized.
U.S. CONST, AMEND. IV.

MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO SUPPRESS-3
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The scope of the protection afforded by the Fourth Amendment is defined in
terms of the individual's "legitimate expectation of privacy." Smith v. Maryland, 442
U.S. 735, 740 (1979); Katz v. United States, 389 U.S. 347,351 (1967). The U.S. Supreme
Court has recognized that an individual possesses a legitimate expectation of privacy in the
contents of his or her luggage. United States v. Place, 462 U.S. 696, 707 (1983); Arkansas v.
Sanders, 442 U.S. 753, 762 (1979). Recognition of this right is reasonable. "The law obviously
does not insist that a person assertively clutch an object in order to retain the protection of the
fourth amendment." United States v. Thomas, 864 F.2d 843, 846 (D.C. Cir. 1989).
Unless a search falls within one of the well-delineated exceptions to the warrant
requirement, warrantless searches are per se unreasonable under the Fourth Amendment. State
v. Aschinger, 149 Idaho 53, 55-56 (Ct.App. 2009). The prosecution bears the burden of showing
that a warrantless search falls within one of the exceptions to the warrant requirement. Id.
Under the automobile exception, police may search an automobile and the containers within it
when they have probable cause to believe that the automobile contains contraband or evidence of
a crime. State v. Gallegos, 120 Idaho 894, 898, (1991). Probable cause is a flexible, commonsense standard. A practical, nontechnical probability that incriminating evidence is present is all
that is required. Texas v. Brown, 460 U.S. 730, 742, (1983). The automobile exception,
however, does not generally extend to the warrantless search ofluggage within an automobile.
Sanders, 442 U.S. at 765. In the absence of exigent circumstances, law enforcement must obtain
a warrant before searching luggage taken from an automobile. Id.
The defendant checked his backpack when he boarded the bus. He did not lose
his expectation of privacy in the backpack by allowing it to be placed inside the baggage
compartment.

Eversull acted as an instrument or agent of the state in searching the defendant's
backpack.

II.

a.

Government knowledge and acquiescence.

Lipple indicates that "Ward wanted a witness as he looked in to the back pack for the
suspected marijuana." Exhibit A. Lipple indicates that he impliedly participated in Eversull's
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO SUPPRESS-4
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search when he goes on to state "We found 3 large plastic bags containing green leafy plant
material." Id. A review of the audio indicates that Officer Lipple watched as Eversull indicated
which backpack he suspected contained marijuana, and that he watched as Eversull opened the
backpack and removed marijuana. Though Lipple does not overtly direct Eversull to open the
backpack, he has knowledge that Eversull is opening the backpack and acquiesces to his action.
Lipp le provides the service, i.e. "a witness", that Eversull has requested.
In United States v. Reed, 15 F.3d 928 (9 1h.Cir.1994), the Ninth Circuit found law
enforcement had "knowledge of and acquiesced" in the search of a hotel room by a hotel
manager. Id. at 931. They were personally present during the search, knew exactly what the
manager was doing as he was doing it, and made no attempt to discourage him from examining
Reed's personal belongings beyond what was required to protect hotel property. Id. The
manager reported his findings to them as he searched. Id. In the present case, Lipple was
present as Eversull searched, he knew Eversull was searching for drugs, and made no effort to
dissuade him. Eversull also reported his findings as he searched.
b.

The private party's intent in making the search.

The Ninth Circuit has paraphrased this factor as "whether the party performing the search
intended to assist law enforcement efforts or further his own ends." Id. Eversull called dispatch
in this particular case asking for a particular canine officer that he was familiar with. Exhibit C.
When told that officer was not available, Eversull asked for another canine because he found a
backpack that smelled of marijuana. Id. These facts indicate he intended to assist police. In
Reed, the hotel manager testified to similar motivations in contacting police.
Eversull also indicated to Lipple that he wanted a witness as he looked for suspected
marijuana. Lipple was not a passive observer as this happened. He manipulated the backpack
prior to Eversull's opening the backpack. Exhibit B. That manipulation of the bag in and of
itself violates the Fourth Amendment. United States v. Bond, 529 U.S. 334, 338-339 (2000)(bus
passenger has expectation that other passengers or bus employees will not feel the bag in an
exploratory manner). Within moments of Lipple's manipulation of the backpack, Eversull opens
the backpack and searches it. This behavior on the part of Officer Lipple goes beyond the
behavior of the officer's in the Reed case who stand guard as the hotel manager searches Reed's
room. In that case, the Ninth Circuit found that officer's actions supported the conclusion that
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO SUPPRESS-5
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the private party's intent was to assist police. Clearly, in the present case Eversull was
attempting to find drugs in this backpack to provide to law enforcement, and law enforcement
intimately participated in that.

The search of the backpack was not supported by probable cause.

III.

Probable cause to search requires a nexus between criminal activity and the item to be
seized, and a nexus between the item to be seized and the place to be searched. U.S. Const.
amend. IV: State v. Yager, 139 Idaho 680,686 (2004). Most courts require that a nexus between
the items to be seized and the place to be searched must be established by specific facts; an
officer's general conclusions are not enough. See, e.g. United States v. Schultz, 14 F.3d 1093,
1097 (6th Cir. 1994); United States v. Lalor, 996 F.2d 1578, 1582-83 (4th Cir. 1993), cert.
denied, 510 U.S. 983, 126 L. Ed. 2d 436, 114 S. Ct. 485(1993).
In the present case, Officer Lipple did not smell marijuana while manipulating the
defendant's backpack in the baggage compartment of the bus. This is clear from a review of the
audio. Though Eversull claimed to smell marijuana, he was not sure it came from the backpack
that he ultimately searched. This is clear from a review of the audio when Eversull indicates to
Lipple that possibly he identified the wrong piece of luggage just prior to searching the
defendant's backpack. There is not a nexus between the smell of marijuana and the defendant's
backpack established by specific facts that would give rise to probable cause to search that
backpack.
IV.

Officer Lipple's manipulation of the defendant's backpack violated his Fourth
Amendment rights.
In United States v. Bond, 529 U.S. 334 (2000), a Border Patrol agent squeezed a green

canvas bag belonging to Petitioner. Id. at 336. He noticed it contained a "brick like" object and
obtained consent to search the bag from the Petitioner. Id. Upon opening the bag, the agent fond
methamphetamine. Id. The United States Supreme Court invalidated the search. The court held
that a bus passenger clearly expects that his bag may be handled, but does not expect that the bag
would be felt in an exploratory manner. Id. at 338-339. The agent's physical manipulation of
the bag violated the Fourth Amendment. Id. at 339.
In the present case, Officer Lipple and Eversull were acting in concert at the time of the
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO SUPPRESS-6
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search. Officer Lipple was manipulating the backpack which Eversull indicated smelled like
marijuana, though Lipple himself could not smell marijuana. Just after his manipulation of the
backpack, Eversull searched the backpack. There is no reason to distinguish the present case
from Bond. In Bond, the agent arguably felt something suspicious based on his training and
experience and then received consent to search the luggage from the Petitioner. In the present
case, Officer Lipple neither smelled anything suspicious nor felt anything suspicious, and he did
not receive consent to search the bag.

V.

A waiver associated with the purchase of a Greyhound bus ticket by the defendant
does not validate the search in the present case.
Attorney for the defendant believes that a Greyhound bus ticket may contain some

language authorizing Greyhound employees to search a passenger's luggage under certain
circumstances. Such a waiver has not been provided in discovery in the present case. Should a
waiver exist, though, it does not validate the search in the present case. This issue was addressed
by the Ninth Circuit in Corngold v. US, 367 F.2d 1 (9th Cir. 1966). In that case, the government
argued that the search was conducted by an employee of TWA pursuant to a right of inspection
reserved in the contract of carriage. Id. at 6. The appellate court found that the search was a
"joint operation of the customs agent and the TWA employee." Id. When a federal agent
participates in such a joint endeavor, "the effect is the same as though he had engaged in the
undertaking as one exclusively his own." Byars v. United States, 278 U.S. 28, 33 (1927). In
Corngold the search was found not to meet Fourth Amendment standards., and was ruled illegal.
In the present case, Eversull and Lipple acted jointly, and there was no probable cause,
nor even reasonable suspicion, to search the defendant's backpack.
VI.

The defendant was questioned in violation of his Miranda rights.

The United States Supreme Court in California v. Beheler, 463 US 1121 (1983),
explained that custody, for purposes of the Miranda requirement, turns on whether there is a
"formal arrest or restraint on freedom of movement of the degree associated with a formal
arrest.' See also State v. Doe, 137 Idaho 519 (2002). This standard is an objective testwhether a reasonable person would believe he or she was in police custody to a degree
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO SUPPRESS-7
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associated with a formal arrest, not whether a person would believe he or she is not free to leave.
State v. Silv~ 134 Idaho 848 (Ct.App.2000). The subjective impressions in the minds of either t
he person being questioned or the law enforcement officer are not relevant to the inquiry. State
v. Frank, 133 Idaho 364 (Ct.App.1999). A reviewing court looks to the totality of the
circumstances, including the location of the interrogation, the conduct of the officers, the
nature and manner of the questioning, the time of the interrogation, and other persons present.
State v. Albaugh, 133 Idaho 587 (Ct.App.1999); State v. Medrano, 123 Idaho 114(Ct.App.1992).
Once the defendant's bag was searched, and marijuana was found, his bag was seized.
Officer Lipple and Eversull had substantially interfered with the defendant's possessory interest
in the bag. United States v. La Verie, See United States v Terriques, 319 F.3d I051(8 1h Cir.
2003); United States v. La Verie, 2003 U.S. Dist LEXIS 14115, *12. Because the defendant did
not have his bag, and was not going to be given his bag, he was in custody for the purposes of
Miranda. The defendant was asked about the marijuana in the backpack and made admissions.

CONCLUSION
When the Fourth Amendment is violated, all fruits derived from that poisonous tree must
be suppressed. Wong Sun v. United States, 371 U.S. 471 (1963). The search of the defendant's
backpack should be suppressed in its entirety. The statements made by defendant to law
enforcement should be suppressed.

RESPECTFULLY SUBMITTED this_\_ day of-~-./_\_.,.__, 2015.
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this

_L day of July 2015, I mailed a true and correct

copy of the foregoing to Tanner Stellmon, Ada County Prosecutor's Office, by placing the
same in the Interdepartmental Mail.
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Boise Police Departme.
General Report
RD: 12

!DR# 2015-509050

!Incident
Date & Time Occurred
04/28/2015 09:56 to 04/28/2015 09:56

ICharges
Chg#
1

Date & Time Reported Location of Occurrence
04/28/2015 09:56 1212 W BANNOCK ST, BOISE, ID 83702
GREYHOUND BUS
ParcelNo:
R1013003246

Offense/Charge
DRUG-TRAFFICKING IN MARIJUANA (1 LB OR MORE BUT LESS
THAN 5 LBS OR 25 TO 49 PLANTS)

IProbable Cause

Location
01 • Air/Bus/Train Terminal

Law Section
37-2732B(a)(1)(A)

Severity
Felony

I

Suspect was traveling via Greyhound bus from Portland Oregon. Bus driver discovered a large amount of presumptive
marijuana in suspects back pack. (903 grams or 31.90 ounces) Suspect admitted to owning the back pack and
marijuana. (NIK tested presumptive positive) See narritive

IPeople Involved

I

Race:
Sex:
DOB:
w
M
BREESE, SPENCER NEWELL
6' 1"
155 lbs Hair Color: Brown
915 ONYX LN
Address:SANDY, UT 84094
Res Phone: ( ) SSN:
Occupation:Unemployed
Cell Phone: (801) 750-7698 OLN/St: 192507028 / ID
Bus or School:
Bus Phone: ( ) , ID
Law Section
Offense/Charge
37 -2732B(a)(1 )(A)
DRUG-TRAFFICKING IN MARIJUANA (1 LB OR MORE BUT LESS
THAN 5 LBS OR 25 TO 49 PLANTS)
0 Arrest D Cited 0 Cuffs Checked 0 Seat Belted Summons:

Age:
Blue

Suspect

Race:

STATE OF IDAHO

U
lbs

Address:, ID _

, ID

Witness

EVERSULL, WARD L
1212 W BANNOCK ST
Address:BOISE, ID 837020ccupation:Bus Driver
Bus or School:WP Enterprises LLC (Greyhound
Lines)
1212W. Bannock, Boise ID

!Officers

I

Cpl. Kent Lipple
Approved Supervisor

Lt. Stan Niccolls

D

511

D

Phone Rpt.
Counter Rpt.

Assigned To

Coples To:

496

Age: 58
Eye Color:

Sex: M
DOB: Hair Color:

Relationship:
Injury Type:
How ldent.: Verbal

Bus Phone: (208) 343-3681

Ada No.
Ada No

Relationship:
Injury Type:
How ldent.:

SSN: - OLN/St: / ID

SSN: - OLN/St: / ID

Audio

!Admin

W

lbs

D

Cpl. Randy Arthur (454)

Officer( s) Reporting

Race:

D

Suppl.

Relationship:
Injury Type:
How ldent.: StatelD
Counts
Severity
Felony
1

Age:
Eye Color:

Sex: U
DOB:
Hair Color:

Res Phone: ( ) Cell Phone: ( 00) 000-0000
Bus Phone: ( ) -

Occupation:
Bus or Ser.col:

23

D

Pies

0

Audio Recording

Cpl. Gary Wiggins (468)

D

Audio

D

Suppl.

D

Pies

Related DR#s

Approved Date

04/28/201516:29
Route To:

Ada No

EXHIBIT

A

County Prosecutor
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Boise Police Departme~Narrative Report
RD: 12

1. Incident Tonic
2. Subiect/Victim's Name
STATE OF IDAHO,
DRUG-TRAFFICKING IN MARIJUANA (1 LB OR MORE
BUT LESS THAN 5 LBS OR 25 TO 49 PLANTS)
3, Address
4.Phone
1212 W BANNOCK ST, BOISE
GREYHOUND BUS
5, Date Occurred
16. Time Occured
17. Route To
04/28/2015
09:56
County Prosecutor
I
I
* Has Audio*

IDR# 2015-509050

18. Division

I

PATROL

INITIAL RESPONSE/CONTACT: I was dispatched to the greyhound Bus station in downtown Boise.
Calling party stated that he was the bus driver and found a back pack that had a very strong odor of what
he believed to be Marijuana coming from inside the back pack. I arrived and started my investigation.
WITNESS INTERVIEW: Interview with Witness Ward Eversull
I met witness Ward Everull near a Greyhound bus at the rear of the terminal. Ward said that he is a bus
driver for Greyhound and the bus had just arrived from Portland Oregon. He said he was arranging
luggage from under the bus and came across a back pack that had an extremely strong odor of
marijuana. Ward said he locked the back pack in the luggage area under the bus and called police.
Ward showed me the back pack and wanted a witness as he looked in to the back pack for the
suspected marijuana. We found 3 large plastic bags containing green leafy plant material. My training
and experience indicated that it was most certainly marijuana.
The name on the back pack luggage ticket was Spencer Breese. The bus was empty at the time so I
had Greyhound employees page Breese via the public address system. A white male adult made his
way over to the bus and identified himself verbally as Spencer Breese. Breese also provided a Utah
identification card.

SUSPECT INTERVIEW: SPENCE BREESE
I asked Breese if that was his back pack? He said it was. I asked him why it was full of marijuana?
Breese said "It's my medicine". I detained Breese and immediately conducted a safety pat of his person.
Breese was cooperative and I allowed him to sit on a curb and smoke a cigarette. Breese said he was
g1ven the marijuana by an individual in Portland and he was on his way to his home in Utah. He said the
marijuana was for his personal use. I asked Breese in he had any money and he said "no".
I conducted a more detailed search of Breese's back pack. Besides the 3 plastic bags of marijuana, the
back pack contained personal clothing and camping items. I did not locate money or drug paraphernalia
of any type.
I told Breese that it was illegal to possess marijuana in any quantity in Idaho. I told Breese that he was
in felonious possession of marijuana and that he was under arrest.
Note: Breese was trespassed from Greyhound Bus station and his ticket to Salt Lake was forfeited.

IAdmln
Offieer(s) Reporting

Cpl. Kent Lipple
Approved Supervisor

Lt. Stan Niccolls

Ada No.

511
Ada No

496

Approved Date

04/28/2015 16:29
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Boise Police Departme.
Narrative Report
RD: 12

2, Subiect/Victim's Name
1. Incident Tonic
STATE OF IDAHO,
DRUG-TRAFFICKING IN MARIJUANA (1 LB OR MORE
BUT LESS THAN 5 LBS OR 25 TO 49 PLANTS)
4.Phone
3. Address
1212 W BANNOCK ST, BOISE
GREYHOUND BUS
16, Time Occured
17, Route To
5. Date Occurred
County Prosecutor
04/28/2015
09:56
I
I
* Has Audio*

jDR# 2015-509050

18, Division

I

PATROL

DISPOSITION OF PROPERTY/EVIDENCE/WEAPONS:

1. Property invoice for back pack booked into property for safe keeping . Item # 4
2. Property Invoice for itemized list of Item# 1,2,3 (NIK tested presumptive positive marijuana
packages)(903 grams or 31.90 ounces total)
3. Idaho State Forensic Pre Log Form
4. See attached pictures of suspected marijuana / back pack/ bus ticket and luggage tag.
5. Audio down load with interview with Breese

CONCLUSION:

CID Sgt Farmer consulted / Breese was arrested at the scene and booked into jail without incident.
Route to CID for information.
Route to County Prosecutor

!Admin
Officer(s) Reporting

Cpl. Kent Lipple
Approved Supervisor

Lt. Stan Niccolls

Ada No.

511
Ada No

496

Approved Date

04/28/201516:29
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CHRISTOPHER D. FUCH, Clerk

JAN M. BENNETTS

ly SARA WAtGHT

Ada County Prosecuting Attorney

Ot!PUTY

Tanner J. Stellmon
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone:287-7700
Fax: 287-7709
IN THE DISTRICT COURT OF THE FOURTH mDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.

SPENCER NEWELL BREESE,
Defendant.
_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0006057
MOTION TO CONTINUE

COMES NOW, Tanner J. Stellmon, Deputy Prosecuting Attorney for Ada County, State of

Idaho, and moves this Court to continue the suppression hearing set in the above entitled matter to a
suitable time for Court and Counsel for the reason that the Motion to Suppress and its
accompanying Memorandum were filed eight (8) business days prior to the scheduled suppression
hearing. Counsel for the State requests additional time to respond to Defendant's pleadings, to
subpoena witnesses, and to prepare witnesses for suppression hearing.

'

DATED this'i._"day of July, 2015.
JAN M. BENNETTS

TannerJ. sL~Ht1Il
Deputy Pr: ecuting Attorney

MOTION TO CONTINUE (BREESE), Page 1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

lt) ~day of July, 2015 a true and correct copy of the

foregoing State's Motion to Continue Suppression Hearing was served to Jonathan Loschi, Ada
County Public Defender's Office, 200 W Front St., R1107, Boise, ID 83702, in the manner noted
below:
CJ

By depositing copies of the same in the United States mail, postage prepaid, first class.

'o/ By depositing copies of the same in the Interdepartmental Mail.
CJ

By informing the office of said individual(s) that said copies were available for pickup at the
Office of the Ada County Prosecutor.

CJ

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

CJ

Byhand

a~

Legal Assistant

MOTION TO CONTINUE (BREESE), Page 2
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JUL 1 0 2015
CHRt8TOPHER D. RICH, Clerk
ly SARA WfltiGHT
O!!PUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney

Tanner J. Stellmon
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Id. 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH ruDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,

vs.
SPENCER NEWELL BREESE,
Defendant.
----------------

TO:

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0006057
NOTICE OF HEARING

SPENCER NEWELL BREESE and JONATHAN LOSCffi, ADA

COUNTY PUBLIC DEFENDER'S OFFICE, 200 W FRONT ST., R1107, BOISE,

ID 83702, his/her Attorney of Record, you will please take notice that on the 13th day of
July, 2015, at the hour of 9:00am of said day, or as soon thereafter as counsel can be
heard, Deputy Pro~ecuting Attorney Tanner J. Stellmon will move this Honorable Court
for its order to continue in the above-entitled action.

DATED this

Jt_ day of July, 2015.
JAN M. BENNETTS

By:

on
Depu -Prosecuting Attorney

NOTICE OF HEARING (BREESE), Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

ID -t:b day of July, 2015 a true and correct copy

of the foregoing State's Motion to Continue Suppression Hearing was served to Jonathan

Loschi, Ada County Public Defender's Office, 200 W Front St., R1107, Boise, ID
83702, in the manner noted below:
CJ

By depositing copies of the same in the United States mail, postage prepaid, first
class.
By depositing copies of the same in the Interdepartmental Mail.

/
CJ

By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.

CJ

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

CJ

Byhand

NOTICE OF HEARING (BREESE), Page 4
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JUL 1 0 2015
CHRISTOPHER D. RICH, Clerk

JAN M. BENNETTS
Ada County Prosecuting Attorney

ly SARA WP.IGHT
Dl!Pc/TY

Tanner J. Stellmon
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83 702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
SPENCER NEWELL BREESE,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0006057
DISCOVERY
RESPONSE TO COURT

COMES NOW, Tanner J. Stellmon, Deputy Prosecuting Attorney, in and for the County of
Ada, State of Idaho, and informs the Court that the State has complied with the Defendant's
Request for Discovery.
RESPECTFULLY SUBMITTED this

L

day of July, 2015.
JANM.BENNE

DISCOVERY RESPONSE TO COURT (BREESE), Page 1
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JUL 1 0 2015
CHRISTOPHER 0. RICH, Clerk
ly SAM WAIGHT
ot!f'VTY

JAN M. BENNETTS
Ada County Prosecuting Attorney

Tanner J. Stellmon
Deputy Prosecuting Attorney
200 W. Front Street, Room 366
Boise, Id. 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
SPENCER NEWELL BREESE,
Defendant.
_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0006057

REQUEST FOR DISCOVERY

TO THE ABOVE NAMED DEFENDANT:
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho Criminal
Rules, requests Discovery and inspection of the following:
(1) Documents and Tangible Objects:
Request is hereby made by the prosecution to inspect and copy or photograph books, papers,
documents, photographs, tangible objects or copies or portions thereof, which are within the
possession, custody or control of the defendant, and which the defendant intends to introduce in
evidence at trial.

REQUEST FOR DISCOVERY (BREESE), Page 1
000045

(2) Reports of Examinations and Tests:
The prosecution hereby requests the defendant to permit the State to inspect and copy or
photograph any results or reports of physical or mental examinations and of scientific tests or
experiments made in connection with this case, or copies thereof, within the possession or control
of the defendant, which the defendant intends to introduce in evidence at the trial, or which were
prepared by a witness whom the defendant intends to call at the trial when the results or reports
relate to testimony of the witness.
(3) Defense Witnesses:
The prosecution requests the defendant to furnish the State with a list of names and
addresses of witnesses the defendant intends to call at trial.
(4) Expert Witnesses:
The prosecution requests the defendant to provide a written summary or report of any
testimony that the defense intends to introduce pursuant to Idaho Criminal Rule 16(c)(4), including
the facts and data supporting the opinion and the witness's qualifications.
(5) Pursuant to Idaho Code Section 19-519, the State hereby requests that the defendant
state in writing within ten (10) days any specific place or places at which the defendant claims to
have been at the time of the alleged offense and the names and addresses of the witnesses upon
whom he intends to rely to establish such alibi.
DATED this

'f_ day of July, 2015.
JAN M. BENNETTS

Deputy Prose
REQUEST FOR DISCOVERY (BREESE), Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this {;)

~

day of July, 2015, I caused to be served, a true

and correct copy of the foregoing Request for Discovery upon the individual(s) named below in the
manner noted:
Jonathan Loschi. Ada County Public Defender's Office. 200 W Front St.. Rl 107. Boise. ID 83702

o

By depositing copies of the same in the United States mail, postage prepaid, first class.

~ By depositing copies of the same in the Interdepartmental Mail.
o

By hand delivering copies of the same to defense counsel.

o

By informing the office of said individual(s) that said copies were available for pickup at
the Office of the Ada County Prosecutor.

o

By faxing copies of the same to said attorney(s) at the facsimile number: _ _ __

REQUEST FOR DISCOVERY (BREESE), Page 3
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JAN M. BENNETTS
Ada County Prosecuting Attorney
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JUL 31 2015
CHRISTOPHER D. RICH, Clerk

Tanner J. Stellmon
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

By MAURA OLSON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
vs.
SPENCER NEWELL BREESE,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0006057
STATE'S OBJECTION AND
MEMORANDUM
IN RESPONSE TO
DEFENDANT'S MOTION
TO SUPPRESS

COMES NOW, Tanner J. Stellmon, Deputy Prosecuting Attorney, in and for the

County of Ada, State of Idaho, and objects to the Defendant's Motion to Suppress and
provides the following memorandum in response. The State expects that the following
facts will be established through witness testimony.
FACTS

On April 28, 2015 at about 9:50 a.m. Ward Eversull (hereinafter "Eversull")
discovered a backpack inside of a Greyhound Bus that smelled of marijuana. Defendant,
Spencer Breese (hereinafter "Defendant") checked the bag in Portland, Oregon, when he
boarded the bus on his way to Salt Lake City, UT.

Defendant and his bag and his

marijuana arrived in Boise, Idaho with the rest of the passengers shortly before Eversull
adjusted Breese's bag in the luggage compartment of the bus. Eversull, a Greyhound
STATE'S OBJECTION TO DEFENDANT'S MOTION TO SUPPRESS (BREESE),
Page 1
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Employee, called dispatch for law enforcement for assistance.

Greyhound prohibits

passengers from utilizing the carrier to transport illegal substances, and puts passengers
on notice of this prohibition. Exhibit A, Greyhound Terms and Conditions of Travel.
Boise Police officer Kent Lipple (hereinafter "Lipple") was dispatched to the Greyhound
Bus Depot on Bannock street in Boise, Idaho in reference to the narcotics concern.
Eversull told Lipple that he had pot underneath the bus, and directed Lipple to the
luggage compartment with Defendant's bag and his marijuana. Lipple asked questions to
better understand the situation, and Eversull discussed his observations.

Eversull

confirms that he smells the marijuana in Defendant's bag as he identifies the bag for
Lipple.

While Lipple is trying to smell what Eversull smells, Eversull searches and

discovers Defendant's marijuana in Defendant's bag.

Eversull then showed the

marijuana to Lipple.
Defendant responded to the Greyhound public announcement hail, and told Lipple
that the bag and the marijuana was his. Defendant told Lipple that he received the
marijuana from a person in Colorado, and that he was traveling to Utah. Lipple detained
Defendant by instructing Defendant to sit, smoke a cigarette, and wait. In the meantime,
Lipple and other Law Enforcement continued to investigate the incident.
Eversull advised Defendant, as a consequence of Eversull discovering marijuana
in Defendant's bag, that his ticket had been confiscated and that he was no longer
allowed to travel with Greyhound.
Lipple arrested Defendant.
ARGUMENT

I.

Defendant conceded a diminished expectation of privacy in his bag when
he surrendered it as checked luggage for the duration of his trip from
Portland to Salt Lake City.

Defendant had no expectation that his bag would not be handled when he turned it
over to Greyhound in Portland for transport to Salt Lake City. Defendant surrendered the
strength of his expectation of privacy argument when he checked his bag because "there
is a lesser expectation of privacy in checked luggage than in carry-on luggage." United
STATE'S OBJECTION TO DEFENDANT'S MOTION TO SUPPRESS (BREESE),
Page 2
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States v. Winborn, 2002 U.S. Dist. LEXIS 14380, *15 (D. Neb. May 16, 2002). In
Winborn, the court reasoned that there is a significant distinction between the privacy
interest in luggage a traveler maintains close and readily accessible, versus the privacy
interest in luggage a traveler is willing to entrust to the common carrier's maintenance.
Id. Passengers who check luggage should expect that the luggage will be manipulated,
tended, moved, and generally observed. Id.

United States v. Harvey, 961 F.2d 1361,

1363 (8th Cir. 1982) (no search occurs when officer briefly moves luggage from the
overhead compartment of bus into aisle in order to facilitate a canine sniff); United States
v. Gant, 112 F.3d 239 (6th Cir. 1997) (it is not uncommon for passengers or the bus
driver to move baggage in order to rearrange and maximize use of compartment space);
United States v. Gault, 92 F.3d 990 (10th Cir. 1996) (no search when officer kicked and
lifted a bag protruding into aisle of a train compartment to determine its weight and also
when officers sniffed the bag); United States v. Guzman, 75 F.3d 1090 (6th Cir. 1996)
(no search when officer placed hand on bag in the overhead rack and asked to whom it
belonged); United States v. Karman, 849 F.2d 928 (5th Cir. 1988) (manipulation of
suitcases delivered to the baggage handling area constitutional).
Defendant erroneously relies upon the Bond case to support his assertion that his
luggage should not have been searched and that his personal liberty was somehow
restrained while Greyhound searched his luggage. Bond v. United States, 529 U.S. 334,
146 L.Ed.2d 365, 120 S.Ct. 1462 (2000). The distinction between the expectation in
privacy in checked-luggage, here, and carry-on luggage, such as in Bond, is glaring. Id.
Here, Defendant's bag was checked into the general luggage compartment of the
bus during transit from Portland to Salt Lake City. Defendant was not to receive or have
access to his bag, by his own decision, until he arrived in Salt Lake City. Defendant
expected, in fact designated, Greyhound to manipulate, tend, move, and to generally
observe his bag until he arrived in Salt Lake City.

As part of this stewardship,

Greyhound discovered illegal substances in Defendant's bag. Eversull smelled the odor
of marijuana emanating from Defendant's bag while arranging the checked luggage
STATE'S OBJECTION TO DEFENDANT'S MOTION TO SUPPRESS (BREESE),
Page 3
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stored in general compartments under the bus. Eversull then separated Defendant's bag
from the other luggage before searching it once law enforcement arrived to witness his
search.
Greyhound did not pry the bag from Defendant's hands and arbitrarily rummage
through its contents.

Defendant gave the bag to Greyhound filled with aromatic

marijuana, and Greyhound's employee smelled it while organizing the baggage
compartment of the bus.
Further, when Defendant gave the bag to Greyhound filled with aromatic
marijuana, he consented to Greyhound searching the bag. He cannot now cry foul that
Greyhound did search his bag.
II.

Eversull did not mutate from a private party into a government agent when
he called law enforcement to witness his search.

Defendant agreed to the terms and conditions of travel with Greyhound, and
enjoys no protection under the Fourth Amendment from searches of his luggage by the
private company. There are no Fourth Amendment protections where the private citizen
has a "legitimate independent motivation for conducting the search." United States v.
Walther, 652 F.2d 788, 791-792, (9th Cir.1981). The analysis to determine whether a
private party has become an agent of the government melds two critical factors:

1)

government knowledge and acquiescence and 2) the private party's intent in making the
search. Id.
The private party and the government's interests may align without invoking the
protections of the Fourth Amendment. The Fourth Amendment does not protect against
private party searches, even where a government agency incentives a private party to
discover contraband, where the private party independently intends to discover
contraband. State v. Kopsa, 126 Idaho 512, 517-518 (Ct.App. 1994). The private party
in Kopsa was an airline company that worked regularly and directly with a law
enforcement agency to discover and secure controlled substances. Id. In fact, the law
enforcement agency there handed out business cards to the airline employees, educated
employees related to drug interdiction in written pamphlets, and offered a bounty to
STATE'S OBJECTION TO DEFENDANT'S MOTION TO SUPPRESS (BREESE),
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airline employees contingent upon discovering packages with controlled substances. Id.
The employee's intentions still directed the court's analysis. She stated that she felt it her
duty as a citizen to search the container she suspected held controlled substances, and the
court determined that she was not an agent of the state. Id.
Eversull searched Defendant's bag as a private party, as a representative of
Greyhound, in Lipple's presence because Eversull believed Defendant was using
Greyhound to transport illegal substances. Greyhound warns patrons that their persons,
belongings, and packages are subject to search at any time, and that it has a "Zero
Tolerance" policy related to possession of illegal substances on its buses. See, Exhibit A,
Greyhound Terms and Conditions of Travel.
Defendant violated this condition of his fare with Greyhound, and Eversull
discovered the violation. Defendant asks this Court to interpret Eversull's enthusiasm for
his discovery as evidence of some principle/agent relationship.

Eversull was not

promised a bounty for his discovery and was not working in concert with Lipple.
Eversull should be permitted to manifest his excitement at discovering a violation of
Greyhound policy and thwarting crime. Eversull's intentions were objectively manifest
when he advised Defendant that his ticket had been confiscated and that Defendant is no
longer allowed to travel with Greyhound. See, Defendant's Exhibit B @ approximately
33:45.
Defendant has no standing under the Fourth Amendment to challenge Eversull' s
private party search.
III.

Defendant's statements after he approached law enforcement were not the
product of an in custody interrogation, and are not properly suppressed.

Defendant did not admit to possessing the marijuana in his bag during a custodial
interrogation. Miranda requires that "an individual held for interrogation must be clearly
informed that he has the right to consult with a lawyer and to have the lawyer with him
during interrogation." Miranda v. Arizona, 384 U.S. 436,471 (1966); as cited in State v.
James, 148 Idaho 574, 576 (2010). Miranda warnings are required where a suspect is "in
STATE'S OBJECTION TO DEFENDANT'S MOTION TO SUPPRESS (BREESE),
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custody," a fact determined by "whether there was a 'formal arrest or restraint on
freedom of movement' of the degree associated with a formal arrest." California v.
Beheler, 463 U.S. 1121, 1125 (1983). To determine whether custody has attached, "a

court must examine all of the circumstances surrounding the interrogation." Stansbury v.
California, 511 U.S. 318,322 (1994). The test is an objective one and "the only relevant

inquiry is how a reasonable man in the suspect's position would have understood his
situation." Berkemer v. McCarty, 468 U.S. 420,442 (1984).
The Idaho Supreme Court has furthered clarified that even a threat to arrest a
vehicle's occupants did not transform a traffic stop into a custodial detention. State v.
James, 148 Idaho 574, 578 (2010). In James, an Elmore County Sherriffs deputy

conducted a traffic stop on a vehicle occupied by three individuals. After discovering
methamphetamine and paraphernalia in the car, the Deputy stated that if someone didn't
admit ownership of the items, he was going to "arrest everybody." Id. at 575. The Court
found that at the time of the defendant's admissions he was not subjected to custodial
interrogation such that Miranda warning were required. Id. at 578. The Court reiterated
the factors discussed in the Berkemer case. In particular, they considered the short
duration of the stop, the modest number of questions asked by police, and the visibility of
the stop on the side of the roadway. The Court concluded that the defendant's freedom of
movement was not restrained to the degree associated with formal arrest and the Miranda
warning was not required. James, 148 Idaho at 577-78 (2010).
The circumstances surrounding Defendant's conversation with law enforcement
here do not permit a conclusion that Defendant felt that he was in custody when he spoke
with law enforcement. Defendant responded to a public announcement in the Greyhound
Bus Terminal, and approached law enforcement. Lipple asked Defendant two questions
in the parking lot related to the marijuana Eversull discovered in Defendant's bag, "Hey,
is this your bag right here, your backpack? Why is it full of weed?" Defendant
answered, "Yeah" and "It's medicine." Defendant's Exhibit B, at approximately 13:40.

STATE'S OBJECTION TO DEFENDANT'S MOTION TO SUPPRESS (BREESE),
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Lipple detained Defendant after his conversation, and Defendant sat on a curb smoking a
cigarette while law enforcement continued its investigation.
Lipple eventually arrests Defendant. Ironically, Defendant observes that the
experience with Lipp le was pleasant. He declares, "Thank you so much, guys. You guys
are really cool, by the way. Thank you so much ... " Defendant's Exhibit B, at
approximately 37:30. Nothing about the encounter unsettles or disturbs Defendant.

CONCLUSION
Defendant's motion to suppress should be DENIED. Defendant offered his
checked-bag to Greyhound's custody for the duration of his trip from Portland to Salt
Lake City, while knowing that it was subject to search in Greyhound's custody.
Greyhound's search does not implicate the Fourth Amendment protections against a
warrantless search. Finally, Defendant was not in custody, for purposes of Miranda,
when he told Lipple that both the bag and the marijuana were his.
The State, for the foregoing reasons, respectfully requests this Court DENY the
Defendant's Motion to Suppress.

RESPECTFULLY SUBMITTED this

3J.J. day of July, 2015.

JAN M. BENNETTS
Ada County Pr secuting Attorney

I
Tanner J.
Deputy Prosecuting Attorney

STATE'S OBJECTION TO DEFENDANT'S MOTION TO SUPPRESS (BREESE),

Page 7
000055

•

..

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 31st day of July 2015, I caused to be served, a true and
correct copy of the foregoing STATE'S OBJECTION TO DEFENDANT'S MOTION TO
SUUPRESS to the Attorney of Record, Ada County Public Defender's Office, in the manner noted:
Jonathan D. Loschi, Ada County Public Defender's Office, 200 W. Front St., Boise, ID 83713

o

"J(

By depositing copies of the same in the United States mail, postage prepaid, first class.
By depositing copies of the same in the Interdepartmental Mail.

o

By hand delivering copies of the same to defense counsel.

o

By informing the office of said individual(s) that said copies were available for pickup at the
Office of the Ada County Prosecutor.

D

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __
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When you see a Greyhound employee exceeding your
expectations, someone who is truly going Above & Beyond
the call of duty, please take time to tell us about it!

Cuando usted encuentre un empleado de Greyhound
que excede las expectativas de clientes o empleados, un
empleado que va Mucho Mas Alla en el cumplimiento del deber
jpor favor tomese el tiempo para h~cernoslo saber!
Full name of employee(s) / Nombre completo de el(los) empeado(s)
Location / Lugar
Date of travel / Fecha del viaje

Tell us what the employee(s) did
to go Above & Beyond the call of duty.
Explique como el(los) empleado(s) fue(ron)
Mucho Mas Alla en el cumplimiento de su trabajo.

We appreciate your information.
Agradecemos su informacion.
Your name / Su nombre
Address I Oireccion
City, State, Zip / Ciudad, Estado, Cooigo Postal

Telephone /Tefefono

Drop in Comment Box or Mail to:
Deposit en al Caja de Sugerencias o Envie al:

Greyhound Lines, Inc.
M.S.1986
P.O. Box 660362

Dallas, TX 75266-0362
Thanks for Going Greyhound! 1Graclas por Vlajar con Greyhound/
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Emergency Exits

NO SMOKING ON GREYHOUND BUSES OR IN TERMINALS
PROHIBIDO FUMAR EN LOS AUTOBUSES Y
LOS CENTRALES DE GREYHOUND
Before You Travel
SPECIAL PACKING INSTRUCTIONS - Leave the following items OUT of your checked baggage: all
medicine, eyeglasses, tickets, books or magazines, or any material or items you may need while on the
bus. You will not have access to checked baggage during your trip.
SPECIAL HEALTH INFORMATION - Keep a list of medications and/or special health condttions wtth you
as you travel. Also keep any medications you will need to take during the trip with you and your carry-on
items.

Antes de Viajar
INSTRUCCIONES ESPECIALES PARA EMPACAR - Deje los siguientes articulos FUERA del equipaje que
despacha: IDdo medicamenta, anteojos, boleros, llbros o revistas y cualquier otro material o articulos que
pueda necesitar mlentras este en el aulDbtis. Usted no tendra acceso al equipaje despachado durante
elvlaje.
INFORMACION ESPECIAL EN MATERIA DE SALUD - Cuando vlaje, lleve consigo una lista de sus
medlcamenlDs y/o problemas de salud. Asimismo, lleve con usted y su equipaje de mano cualquier
medicamenlD que necestte tDmar durante el transcurso del viaje.;

"Zero Tolerance" Policy In Effect For Violations Of Any Law,
Rule, Regulation Or Company Policy, Including:
• Rude, aggressive, or abusive behavior or language is prohibited on these premises or on the bus.
• All persons, their belongings and packages, are subject to being searched at any time.
• Alcoholic beverages, illegal substances, firearms, and weapons of any kind are strictly prohibited on
these premises or on the bus.
• Soliciting or loitering is strictly prohibited on these premises or on the bus.

Politica De 0 Cero Tolerancla" En Vi9.encla Para La Violacion De Toda Ley,
Norma, Reglamentacion O Politica De La Compaiiia, lncluyendo:
• Se pnohibe el comportamienta y el lenguaje grosero, agresivo o abusive en estas instalaciones y en
el aulDbtis.
• Todas las personas, coma asi tambien sus pertenencias y bullDs estan sujelDs a inspecci6n en
cualquier momenta.
• Las bebidas alcoholicas, substancias ilegales, armas de fuego y armas de IDdo tipa estan estrictamente
prohibidas en estas instalaciones y en el aurobus.
• El hecho de solicitar favores y holgazanear esti estrictamente prohibido en estas instalaciones y en
el aurobus.

This bus has extt windows and roof hatches for use during an emergency. They are clearly marked on
the sides and ceiling of the bus. Instructions on how ID open are posted next to them. If an emergency
evacuation becomes necessary, please follow the directions of your driver and exit the bus in an orderly
manner.

Salidas De Emergencia
Este aulDbus tiene ventanillas de salida y puertas en el techo para usar durante una emergencia.
Estin claramente mancadas en los costados y el techo def aulDbtis. Las instrucciones para abrir1as
se encuentran junta a ellas. En caso que sea necesaria una evacuaci6n de emergencla, siga las
instrucciones del conduclDr y salga del aulDbus en forma ordenada

Baggage Information
ADULTS • ONE (1) PIECE OF BAGGAGE • MAXIMUM WEIGHT OF 50 LBS. PER ADULT TICKET. One (1)
additional piece of baggage may be checked for an additional charge. Addttional pieces and weight must
be transported as Baggage in Package Express Service (Xpress Baggage). Additional charges will apply.
Details are available at the ticket counter.
CHILDREN • ONE (1) PIECE MAXIMUM 50 LBS. WEIGHT PER HALF-FARE TICKET. All additional pieces
and weight must be transported as Baggage in Package Express Service ()(press Baggage). Additional
charges will apply. Details are available at the ticket counter.
WEIGHT - The maximum allowable weight for checked baggage is 50 lbs. per individual piece of
baggage. An addttional charge (depending on the distance traveled) will be charged for any baggage
above the 50 lbs. limit. (Excluding wheelchair and battery).
CARRY-ON BAGGAGE - One small bag up to 25 lbs. can be taken aboard for each adult or child. Carry-on
baggage must fit overhead or under your seat.
I.D. TAGS ON ALL BAGGAGE - Completed 1.0. tags must be attached on the inside AND on the outside
of all baggage.

lnformaclon En Materia De Equlpaje
ADULTOS - UNA (1) PIEZA DE EQUIPA.JE - PESO MAxlMO TOTAL DE 50 LIBRAS, POR PASA.JE DE ADULTO.
Una (1) pieza de equipaje adicional podra reglstrarse pagando un costo adicional. TanlD las piezas como
el peso adicional se deben transportar como Equlpaje en el Servicio Package Express ()(press Baggage).
Se cobraran cargos adicionales. En el mostrador de pasajes le informaran los detalles.
NINOS - UNA (1) PIEZA DE EQUIPA.JE-PESO MAxlMO TOTAL DE 50 LIBRAS POR CADA MEDIO BOLETO.
Tanta las piezas como el peso adicional se deben transportar como Equipaje en el Servicio Package
Express ()(press Baggage). Se cobraran cargos adicionales. En el mostrador de-pasajes le informaran los
detalles.
PEZO - El peso maxima permitido par pieza de equipaje es 50 libras par cada pieza individual de
equipaje.
Se cobrara un costo adicional (dependiendo de la distancia a viajar) par cualquier equipaje que exceda el
limtte de 50 libras. (Salvo las sillas de ruedas y sus baterias).
EQUIPAJE DE MANO - Cada adultu o niiio pueile llevar a bordo una maleta pequeiia que no pese mas de
25 libras. El equipaje de mano debe caber en el compartimienta superior o debajo de su asiento.
ETIQUETAS DE IDENTIACACION DEL EQUIPAJE - Se deben colocar etiquetas de identificaci6n en el
interior Y en la parte de afuera de IDdas las maletas.

For Travel In The Northeast
Baggage will not be checked on Greyhound service over the following routes including all intermediate
points within: New York-Boston; New York-Philadelphia; New York-Washington DC; New York-AlbanyMontreal, PQ; New York-Syracuse-Buffalo; New York-Binghamton-Rochester-Buffalo; New York-HartfordSpringfield; Albany-Syracuse-Buffalo; Philadelphia-Baltimore-Washington D.C.
All baggage will be transported in the baggage compartments. Baggage will be limited to 1 piece per
adult ticket and 1 piece per half fare ticket. Any addttional baggage will be shipped as excess baggage
per Greyhound Package Express via Xpress Baggage Service. All baggage must have an ID tag attached.
GREYHOUND LINES, INC. IS NOT RESPONSIBLE FOR LOST OR MISPLACED BAGGAGE.

Al Viajar Por El Noreste Del Pals
No se documentara el equipaje en el servicio de Greyhound que viaje en las rutas mencionadas a
continuaci6n, que incluye IDdos los puntos intermedios en las mismas: Nueva York-Boston; Nueva YorkRladelfia; Nueva York-WashinglDn D.C.; Nueva York-Albany-Montreal, PQ; Nueva York-Syracuse-Buffalo;
Nueva York-Binghamton-Rochester-Buffalo; Nueva York-Hartford-Springfield; Albany-Syracuse-Buffalo;
Rladelfia-Baltimore-Washingron, D.C.
Toilo el equipaje debera transportarse en los compartimientos para el equipaje. El equipaje estara
limitado a una pieza par bolero de adultu y una pieza por bolero de de mitad de precio. Cualquier equipaje
adicional se enviara coma exceso de equipaje medlante el servicio Greyhound Package Express via
Xpress Baggage Service. Todo el equipaje debera tener una etiqueta de identificaci6n.
GREYHOUND LINES, INC., NO SE RESPONSABIUZA POR a EQUIPAJE EXTRAVIADO OPERDID.

If Your Destination is to Canada or Mexico.
Passengers traveling to Ganada or Mexico must have the proper travel documents. U.S., Canadian or
Mexican citizens should have a birth certificate, passport or naturalization papers. If you are not a
citizen of the U.S., Canada or Mexico, a passport is required. In certain cases, a visa is required. These
documents will be necessary and may be checked at, or prior to boarding a bus for Ganada or Mexico.
NOTICE: Carriers will not deliver lost or delayed baggage to any address located outside of the
Continental United States. It is the responsibiltty of the passenger ID make anrangements for any such
lost or delayed baggage ID be shipped to destinations outside the Continental United States.
The Continental United States does not Include Alaska or Hawaii.

SI Ust8d Vlaja A Canadi O M6xlco.
Aquellos pasajeros que viajen a C8nadli o Mt!xlco deben contar con los documentos correspendientes.
Los ciudadanos estadounldenses, canadlenses o mexlcanos deben tener certfflcado de nacfmlenta,
pasaporte o carta de ciudadanla. SI usted no es ciudadano de los Estados Unldos, Canada o Mi!xlco,
neceslta un pasaparte. En ciertos casos se requlere una visa. ES1Ds documentos
necesanos y
pueden ser controlados en, o antes de tomar un autobus que parta para Canada o Mmclco.
AVISO: Las Compaftlas Transpertlstas no entregaran equlpaje extravlado o retrasado a cualquier
dlreccl6n ublcada fuera de los Estados Unldos Continentales. Es la responsabllldad de los pasajeros
hacer los arreglos correspondlentes de tal equlpaJe extravlado o retrasado para que se envle a algun
destlno fuera de los Estados Unidos Contlnentales. Los Estados Unldos Contlnentales no lncluye a Alaska
o Hawal.
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Baggage Procedures
ALL BAGGAGE - Carry-on, checked and excess ()(press) baggage must have a completed identification
tag.
KEEP YOUR BAGGAGE WITH YOU AT ALL TIMES · Unaccompanied belongings are subject to search.
BOARDING - Please take checked baggage to the side of the bus. An agent will load them for you. Stay
with your baggage until it is loaded.
·
BAGGAGE WITHOUT AN OWNER - Will not be loaded on a bus.
TRANSFERRING - Baggage will not be transte1red for you. Please take all baggage with you. If changing
buses, take checked baggage to the side of the new bus and watt until an agent loads it for you.
FINAL DESTINATION - On arrival at your final destination, please claim your baggage coach-side.

Normas Establecidas Para El Equipaje
TOOO EL EQUIPAJE - TanlD el de mano, el declarado y algun otro equipaje adicional ()(press), debe tener
una etiqueta identiflcatDria completa.
TENGA EL.EQUIPAJE CONSIGO EN TODD MOMENTO • Los efeclDs personales que se dejen solos estin
sujelDs a registro.
EMBARQUE - Lleve el equipaje que despacha junlD al aulDbus. Un agente lo cargani. Quedese junta al
equlpaje hasta que lo ca111uen.
a EQUIPAJE QUE NO TENGA DUENO - No sera cargado en un aulDbtis.
SI HACE TRANSBORDO - Equipaje no sera transferido por nosotros de un aulDbus a otro. Lleve IDdo el
equlpaje consigo. Si cambia de aulDbus, lleve el equipaje que despacha junta al nuevo aulDbus y espere
hasta que un agente lo cargue.
DESTINO ANAL - Al llegar a su destino final, reclame el equipaje junta al aulDbtis.

Baggage Liability Limitations
Liability for loss or damage ID baggage is limited by tariff to actual value NOT TO EXCEED $250.00
PER ADULT FARE OR $125.00 PER CHILD FARE, unless a greater value Is declared and paid for each
time baggage is checked. Excess coverage may be purchased at the ticket counter to a maximum of
$1,000.00 per passenger. Coverage does not cover valuable articles. Certain articles are not accepted
as baggage (ask agent for information.) Srorage charges will be assessed and collected for late claim of
baggage. Passenge~s original baggage claim check & copy of travel ticket must accompany baggage
claim.

Llmlte oe Responsabllldad En Matarla De Equlpaja

La rasponsabllldad per p6rdlda o dallo al equlpaje esbl llmltada por la tarlfa al valor real QUE NO SUPERE
$250.00 POR BOLETO PARA ADULTO O$125.00 POR MEDIO BOLETO, a menos qua se declare un valor
mayor y se pague por el mlsmo cada vez que se despache equlpaje. Se puede comprar una cobertura
mayor en la boleterla hasta un maxlmo de $1.000,00 per pasajero. La cobertura no cubre artlculos de
valor. Detennlnados articulos no se aceptan coma equlpaje (sollcltll lnformaclon al reprasentante). Se
calculara y cobrara una tarlfa de dep6slto por equlpaje que se retire con atraso. El pasajero debera
presentar el comprobante original del equlpaje y acompallado de una copla del pasaje.
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3:18:30 PM jWitness !identifies Ex B
3:18:58-PM Tstate . lmove to admit Ex B
····--·······-··-·-·----·..······· .,............................................................................................................... ···-············-·-..·················-·-·········..··-··-·······-········-·--··-·-······-·
3:19:03 PM iPD
objection
·-·-····-....
-.........................+--·-··..· -~·.... ·.............,!no
...........................................................................................................................................................................................................
.
3:19:12 PM 1Judge
jEx Bis admitted
-·--········-..··-- ...i"t-·--·····................., .............................................................................................................- ......-....-...................._.................................
3:19:56 PM iState
Jmove to amend Ex B
. ••••• •-•••••--•••••••
•• ··t-••~••••••••••••••••••••••••••••t•••••••••-••••••••u•••••••••••-•••••••••••••••••••••••••••••••••••••••••••u•••••••••••••••••-••oo•••••••••••••••oo•OH•••••••••••••u••••••••••••••••••••••••••••-••-•••••
3:20:01 PM !Judge
;prior Ex B is removed and amended
.....--··--··-··--··---·--··-+.··-·····-···············..·····4············-..··-·-····-················-··········--······-··-···-·-···-··-··---··········-··--···-······-········-··..········-··········-····-·········--..-3 :21:58 PM jWitness
jno compensation in discovering controlled substances
.

I

I

... 3:22: 18 ·PM- ................................... tcops· arriving ..breaks· up the day .......................................-...............................................
. ·····--·-·-..·-···-···..-·.. -·····-...............................·-·-·.......... .................................................................................................. ............................... ..............................
3:22:30 PM
not emplpyed by law enforcement
~
no compensation from police
· ·
3:22:39 PM
3:22:49 PM
report everytime I do discover controlled substances
checked luggage has a destination tag
3:23:04 PM
"'
!luggage isn't accessible during course of travel
3:23:34 PM
carryon bag is passengers responsibility
3:23:49 PM

--
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iif substances-found, we lock down bus and call
- police
-

.........-·-··--·.... ................~;,.............. ................................................................ ..............................._............................ ................................... ................. ..................._.......... .
3:26:07-PM
!
the checked luggage that day
.............
-···--......... "·-+--·-..............
,-.......!moved
i................................................................_...........- .............,_.................................._.,,_,,..,_..,__,,,, ................................_..
3:26:17
i
1there was the smell of marijuana
·----·-·-....
--·-PM
..---·~.............................-;.................._................................-............................................................................................. ..................... ........._........ ..
! .. ... .....................
!have
reported the
before.........__...............,__.............. ...............................................
.......3:26:24,PM
_,___ .......
........................................
....-..smell
,...._, __ ,,_______.. _
'

'

~--· --- -

-

_

-

-

3:26:38 PM i
!we shut down the bus, locked the door and called police
!:
l:
.............- .................................................................."1'......................................................._ ................................- ...........................- .................- ............................................._ ...............
3:26:54 PM I
!it was in bin 3 and I moved it to bin 4
...........,_.. _..... .. .·-·t-·-·"'"'""'""'".............+..................-....................-.........................................................................................................-..........................,_....,..............
3:27:05 PM I
icalled law enforcement
••-................ ........ .........J,..._....................................l........................................ ---·...-..............................................................................................................................-....................~ ....
3:27:10 PM I
!it smelled of marijuana
·
...... ................. .........=-4,......_.. . ___..............+..............................._...............-..-..............................................................................................-..........................-.............
3:27:19 PM l
· !I don't know what the quantities are going to be
....__........- ...- .................-+......_......................- ......._.._..............- ............................................................................................................- ....................--......................................
3:27:34
!
· ,jasked
for him because he's the one I remembered
.....-.....
.........PM
___................................................
.....................................................-..............................................................-........................................................ ..............................
3:27:51
! . . . . . . . . . . . . . . . ..;.!the
--·-··-.
.-_.......PM
-,--..,+--.
. . . . . . kids
. . . . . . . .enjoy
. . . . . _. . .the
. . . . . . dog;
. . . . . . . . they
. . . . . . . .like
. . . . . . .watching
. . . . . . . . . . . . . . .the
. . . . . .dog
. . . . . . . . . . . . . . . . . . . . . . . ._. ,
3:28: 13....-PM
I
jthey didn't have a dog at first
·
.
--·····-··
....... ............-..--...-.....................;.........................-........-..........................................................................._._....................... .............................................................3:28:41 PM I
iI showed officer the bag I suspected of it
.............-... ........ ___..-,,.......- ......................,r:....--..........................................- ..................................................................- ........................................................__.................
3:29:01 PM I
!I load heavier bags in first and lighter bags on top; his was a ·
l
!lighter
bag
............,_,____________i_"_,_,.....................r...·-·..-·..·--·-·---.................................................
,-......................,_,__ .............._,_, __ ................_ ........- ....................._,
3:29:28
PM
,
it
was
a
gray
duffle
bag
1
....... .... .... .....+ . . . . .- ..........................................................................................................................................................................................................................-......
3:29:38 PM i
!we pulled the bag after second officer arrived and called the
i
out
..............-.................-..,-..+---·--·-....,...............!passenger
9-...,....................................................................................- ............................................................._ ..,_ ........................................
3:30:03 PM !
!greyhound reserves the right to check any bag at any time

__

(

-

._

f
..................._,_________..+!.......................................................................
_..................................................................................................................,______,,___,........................

!
lhis name was on checked luggage, paged the passenger's
!,
iname
--..··----·-..·-···-·-""'"'+....................................,t,--,-.............................................................................................................................................................................................
..
3:30:50 PM

PM i . . . . . . . . . . . . . . . . . . !the traveller came out
. . .3:31
_.... :04
. . . . . . . .-------l-.
3:31
!identifies passenger
...........
·-·-:10
..·-·-·.....PM___,;.I.......- ..... .......................................................
-...·-··..................................... ................- ...........--....................................................................- ......
3:31
:32
PM
I
!refused
him
took his ticket away
from him
'"" ---- ...._ - .... ;......................................i·---··..........................and
-.............................................................
-..................................................................................
- ...........
3:31 :41 PM I
!I have supervisors I report that too and they do their
!
!paperwork
.
............................- .........__ _,......................................t ............................................................................................................................................................................- .........
i,.........- ........- .......-................................ '........................- ......................................................................, ...0

.................................- .

_.

,

'99...............

3:33:28 PM jPD
jCross Exam
3:33:38
PM
!Witness
fheard
officer ask him questions
.................................................;....- .........- ...................ri......................................_...............................................................................................................................- ..................................
3:33:45 PM !
ihe was arrested
-~~~~·
'
3:33:57 PM f
lhadn't opened the bag
3:37:26 PM iPD ·
fplays audio
·
____..____ ... . ............................................f..........................................................._ ............................................................_ ..,_.................................................._,_....,-.....
3:37:59 PM ·~! ..-·-........................,...Uust
stopped
at 35 seconds
·----............................
.........__
,,.......................................................................................................................................-...,......................................3: 38: 34 PM I
!restarts audio at 35 seconds
3:39:26 PM I
!stopping at 1:25 mark
. 3:40:07 PM.. Witness ·-·-'tfwas feeling-the'outside ofthe ·bag,.. it was lumpy........................-........... .
···3:40:37 ..P.·M- 'po"··--·-.. . . . . .~restarts"audio at·1_:25 ..._....................................._........................................................................_.....
OH00 . .0 _ 0. . 0 . .0 0 0 - f f P O. . OOPR-•ooo"i--•-ooooOHHHOHoo•oN . . HOO . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . - . . . . . . . , • - • • • - - -........... -,0-0000-•••--oo••••••••• . . . . . . . . . . . . ,ooooo..._oo,_oooooooooooooooooO•ooo .... ooo . . . .- ,. . . . , . . . . oo_ooooooo,,No-oo-• . . . oooooo

0

...........

- - - · - - -......... ~! ....................-...........

• .......- .............................................................................................................................................................................................

3:40:47 PM State
could we back up to 1:22 mark
3:40:55
PD _._.............._.. .will
start-at
1:20 mark
..............
·----.PM ...........
..........................
...............................
-................................................-.........................................................................................

··--

. ~~:!~~--~~- . . . . . . . . . . . .-.. . .

. 3:43:29 PM

8/6/2015

t;!~~a~t :~~~o~ark ................................·................ ·.... ·..................... ·.............._.. _ .......................-.............
.......................... lstopped.at 2:30.mark·---.......................................................-.....-.........................._.........-..............
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3:46:07 PM !Witness

!knew that officer's name; he's come down before and trained
I
lhis--.........................................................................................
down there
. -·--·····-··"'·-------·--·--"'""'"'
.."""···+--..
___,, ___,,____.. _.,.__......,-.........-.............--..........
3:46:55
PM
!State
!Redirect
.... ......................... ........................................................................................................................................................................._..................... ....................................
3:47:16 PM !Witness
!it was the bus, makes a lot of noise and some diesel smell
5'
i'

_

-

-

........................---·-····+·····--··--·----··......J....................................................................................................................................................................................

3:47:32 PM iJudge
· 3:47:55-PM !Witness
I

!questions for witness
had ·moved the bag, so I had.the··advantage, the bag.by.itself

Ii
i

.....................................1..............................--i..............................................................................................................................................................................,
3:48:16
l"'!.arijuana has a distince smell
.....................
______PM
.............! ...._...............................................................................................................................................................................
..............,_,_................................
3:48:24 PM jState
1would like the court to advise him of his 5th amendment rights

-

._

:

...................... ..............i....... .

I

~

y,; .................... ................................................................................................................................_ .................................................

3:48:35 PM !Judge
11 just want
to understand
...................................................................................................
_..........................................
...............................................................................................................
3:48:44 PM i
jl'II
just withdraw the question
......................................+..............................,.....................................................................................................................................................................................
.

'

3:48:55 PM
1State
!questions based on courts question
............-.........................................r ..........................................- ................................................................................................................................................................. .
3:50:08 PM IPD
itwo quick questions
·
·-·-..-·..---·-·-""""........1....................................J..- .........................................................................................................................................____....................._ .................
3:50:50 PM !Judge
more question
..................
------i:1;··--.....................J1one
..........- ........................................................................................................................................._ ...................... 3:51 :05 PM iWitness !explains why he wanted law enforcement there
3:51 :40 PM jstate
fmoment to consult my notes
·
·,............."' ......___........................- ........- ............ - ...i............................................................._._............................................................................_ ........................._ ......._ ..................
3:52:01
PM !
!nothing further
·
....- ...·-·
.............. • ....,......- .........................r,. ...- ............................- ........................................................_ ......._ ................................................_ ...........................
3:52:59 PM !State ·
!no further witnesses, request State Ex A be admitted
'
,i,...................- .....,....,,.. ,,....,,....
~, 3:53:15 PM !Judge
State Ex A
.
..........-...-... ·--- -·t-·-..·--·.......................iadmit
1- .......................................................................................- ...............................................................--........- ...............
3:53:1Q PM 1PD
!no evidence
3:53:49PM I
!argues motion to suppress
·- ............ ..........- ....+ .................................+-···-..........................................................._......................................................................-............-......................... '
4:00:46 PM 1Judge
!expectation of privacy, is there a true expectation of privacy in
!this 9-11 world?
4:02:00 PM {PD
rthink there is by 4th amendment
.
.................
...........·-t··-·-·"··...........................................................................................................................................................
-............................
,..............
4:02:28
PM
i
!officer
said
he
didn't
smell
it
twice
......... ---· ................ ....................................t............................................................................................................................................................................................
4:02:59 PM
!Judge
iyou're saying he's an agent of law enforcement
...............................
......~....................................;;......................................................................_...............................- ............................................ ....._........................
4:04:05 PM I
!with dogs we require very particularized training because they
!
ican't speak
·
...- ......- ...............- .......-+......_..............................................................................................................................._......................-............_........................._._,............_ ....................
4:04:20 PM I
!human beings can articulate and differentiate what they
!
!believe
they are detecting
..................................... .......................................................
....................................................................................................
............................................................... ............................
4:04:35 PM I
·
!real question does Eversull in his work have enough
to understand what marijuana smells like?
.................. - ..--..-··--+I....-...............................+!foundation
...- ...........................................,._..................................................................................................................- -.....................................
4:05:45 PM iPD
!presents hypothetical
............... --

u,,-o,ooNn-........- - . .

_,_,..;, .................,......., ..., .........

" " " " ' " ' " " ' " " " ' ' " ' ' " " " ' ' ' ' " H " " ' " ' " " H " " " ' ' ' " " '..""'""""""ao'H"'""".."''"'.." " " " " ' ' " " '....."'"'""""-'''"'""""""

I

~

-

-

-

-

-

!

... 4:09: 9 fM.~udge ............,.• thypothetical ...............................................................·......-...................·.--...·.......-...................··4: 1~:33 PM PD . .
Eversull for crime prevention
.
4:
13:46
PM .........................................................................................................................................................................................................
it's fun for him, he wants the dog
..
............
_.................,
4:14:01 PM
clearly doing it for law enforcement purposes
Judge
automobile exception
_,_4:14:46
.................... PM ..........................
,_ .. ..................................................................................................................................... .......................
4:16:09 PM PD.
dissapating taint ·
. 4: 1·1:20. PM... '"State ........_ .....~rgues..against ·motion· to"suppress............................................................................

_

HHONH .. HM-HO

-·-•

oo

-·----

-HHHNHNNOHOHOOoooooooooo..

4: 19:25 PM Judge
.
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_

-

!What about the weights and what law enforcement would
1c~arge?
·

.
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e
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lhe's concerned about that and it should be a law enforcement

&!ii~~;~====
4:29:07 PM i
lEversull has a duty to enforce that, no compensation
.. 4:30: 11· PM-r...-..............-........1counsel· moved.to· admit· the ·91 fcaii""a.ftiegirini'ng..................................... .

.. . . ·-·-·. ·-·--·······-·····--~. . . . . . . . . . . . .-·-··-1·. ··-..············--·""'' ' ' '"' '."'' ""'""''"' . . . . . . . . . . . . . . . . . . . . . . . . . . -........................................................................
4:31 :05 PM

4:31:52PM
4:35:32 PM
4:36:07 PM

I

.

_there were 2 interests ·
IPD · --+.lhavetwothings-.- - - - ------jJudge -.i:-seems there's an i~ue, the briefing didn't he,_lp_._m_uch_.____.,.
!
lif I'm going to find Eversull was an agent of law enforcement,
i
lean they utilize his ability to·smell
ftnen secondary. issue of "tiis. repo.rt"ofwti"aflie"'smei·is,"'it"""so~..............
i
would it equal to a tipster allowing officers to use the
automobile exception .
get me something by Tuesday .......................................................-...................................

1. . . . . . . . . . . . . . . . . .

... 4:36:43 ..PM
4:39:46 PM
HHH . . O O M N O o • • - - -. .

lI

----•••"T"*""""..""..

4:40:25 PM I
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ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
200 West Front St., Ste 1107
Boise, Idaho 83 702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO
Plaintiff,
vs.
SPENCER BREESE,
Defendant.

)
)
)
)
)
)
)
)
)

Criminal No. CR FE 2015 6057

SUPPLEMENTAL MEMORANDUM
IN SUPPORT OF DEFENDANT'S
MOTION TO SUPPRESS

COMES NOW the above named Defendant, SPENCER BREESE, by and through his
attorney Jonathan Loschi, Ada County Public Defender, and hereby submits this Supplemental
Memorandum in Support of Defendant's Motion to Suppress.
of marijuana. Eversull locked the backpack in the luggage area and called police.

ARGUMENT
Following hearing on this matter, the court requested briefing on three issues:

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO SUPPRESS-1
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If Eversull is an agent of law enforcement, can law enforcement rely on his smell of

I.

marijuana?
The smell of marijuana alone can satisfy the probable cause requirement for a warrantless
search. State v. Gonzales, 117 Idaho 518 (Ct.App. 1990). An officer may draw reasonable
inferences to establish probable cause from related experience and law enforcement training. Id.
There is probable cause for a search when a trained officer detects the smell of marijuana in a
vehicle. State v. Rhall, 2013 Ida.App.Unpub. LEXIS 324 *4.
Idaho law holds that there is a foundational requirement of training related to
detecting/recognizing the smell of marijuana. Idaho law also holds that the smell of marijuana
can provide probable cause when detected by a trained officer. The defense is aware of no case
law in Idaho that allows an officer to rely on the smell of an untrained civilian to establish
probable cause to search a vehicle, especially when the officer himself does not smell the
manJuana.
As discussed at hearing, officers can generally rely on a known tip to provide reasonable
suspicion for a search or stop and are not required to verify that information. State v. Bishop,
146 Idaho 804 (1990). Yet, whether that information provided a basis for reasonable suspicion
or probable cause is still subject to a totality of circumstances analysis. Id. In this situation,
though, the information provided by Eversull to Lipple was actually discredited when Lipple
himself could not smell marijuana. At that point, any probable cause to search that existed based
on the information relayed by Eversull no longer existed. State v. Anderson, 2001 Ida.App.
LEXIS 29 (Ct.App. 2011). The totality of circumstances in this case did not support a search of
the defendant's backpack.
II.

Does the automobile exception apply to a bus?
Yes. California v. Camey, 471 U.S. 386, 105 S.Ct. 1066 (1985).

III.

Did Breese have a reasonable expectation of privacy in luggage check onto a bus?
Yes. Luggage is treated differently than other containers for the purpose of analysis

under the automobile exception. Arkansas v. Sanders, 442 U.S. 753, 762 (1979). The
automobile exception does not generally extend to the warrantless search of luggage within an

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO SUPPRESS-2
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l

•

•

automobile. Sanders, 442 U.S. at 765. Sanders was more particularly defined by the
Supreme Court in California v. Acevedo, 500 U.S. 565, 111 S.Ct. 1982 (1991). The police may
search an automobile and the containers within it where they have probable cause to believe
contraband or evidence is contained. Id. at 580. In summary, the automobile exception does not
allow a free search of the entire vehicle and all containers therein. A search of an item of
luggage would be permitted if there was probable cause to believe that that item ofluggage
contained contraband. Yet, the Acevedo court still recognized that a warrant is preferred. The
automobile exception is based on the ready mobility of the vehicle. In the progeny of cases that
led up to Acevedo the courts have recognized that while the automobile is readily mobile,
luggage can easily be removed and detained while police get a

RESPECTFULLY SUBMITTED this

---1 day

wA:· (. j__

o f ~ ' 2015.

CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on this

-1-

day of

A-:)\}-

2015, I mailed a

true and correct copy of the foregoing to the:
Ada County Prosecutor
by depositing same in the Interdepartmental Mail.
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AUG 11 2015
CHRISTOPHER D. AJCH, Clef1<
By MEG KEENAN
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney
Tanner J. Stellmon
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
vs.
SPENCER NEWELL BREESE,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0006057
STATE'S SUPPLEMENTAL
BRIEFING FOLLOWING THE
MOTION TO SUPPRESS
HEARING

COMES NOW, Tanner J. Stellmon, Deputy Prosecuting Attorney, in and for the
County of Ada, State of Idaho, and provides this Court with the additional authority and
argument requested following evidence and argument on Defendant's Motion to Suppress
Hearing on August 6, 2015.
As established at the Suppression Hearing, Mr. Ward Eversull ("Eversull") searched
Defendant's bag, discovered marijuana, and showed the marijuana to Officer Lipple
("Lipple"). Defendant fails to carry his burden to show that the private search is subject to
Fourth Amendment scrutiny, as Defendant does not contend, and the evidence does not
STATE'S SUPPLEMENTAL BRIEFING FOLLOWING THE MOTION TO SUPPRESS
HEARING (BREESE), Page 1
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show, that law enforcement instructed, encouraged, or otherwise participated in Eversull's
search of Defendant's bag. State v. Kopsa, 126 Idaho 512, 887 P.2d 57 (Ct.App. 1994);

State v.Pontier, 103 Idaho 91, 645 P.2d 325 (1982). The State contends that Eversull
searched Defendant's bag as an employee of Greyhound Bus, as a private party outside the
purview of Fourth Amendment protections.
Presuming that Eversull' s actions are credited to a state actor by way of Officer
Lipple's presence, it is clear that Officer Lipple did not have a warrant to search
Defendant's bag. The Court's questioning of counsel at the hearing called for additional
analysis related to whether any exceptions may apply to the Fourth Amendment's search
warrant requirement in this instance. The Court specifically requested discussion related to
four inquiries:
I.

Does anything prohibit the automobile exception from applying to these
circumstances - to a bus/common carrier.

II.

Is the witness's report smelling the distinct odor of marijuana sufficient to
indicate contraband and create probable cause PC for the search?

III.

Is there a difference in the expectation of privacy in checked luggage on a
bus, as opposed to checked luggage on an airplane?

IV.

If a Private Party is deemed an agent of law enforcement, then may law
enforcement rely upon the Private Party's observations for purposes of
probable cause and search a bus under the automobile exception

This Supplemental briefing addresses the questions individually, though there is
perhaps some unintentional overlap between issues in the discussion.

STATE'S SUPPLEMENTAL BRIEFING FOLLOWING THE MOTION TO SUPPRESS
HEARING (BREESE), Page 2
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ARGUMENT

I.

Does anything prohibit the automobile exception from applying to these
circumstances - to a bus/common carrier?
The short answer to this question appears to be 'No' - a bus is inherently and

readily mobile, and passengers consent to a significantly lessened expectation of privacy
on a bus as compared to a home or residence. State v. Braendle, 134 Idaho 173, 175, 997
P.2d 634, 636 (Ct.App. 2000). Under the automobile exception, law enforcement officers
may search an automobile and all of its containers when there is probable cause to
believe that the automobile holds contraband or evidence of a crime. State v. Gosch, 339
P.3d 1207 (Ct.App. 2014); State v. Gallegos, 120 Idaho 894, 898, 821 P.2d 949, 953
(1991); State v. Ramirez, 121 Idaho 319,323,824 P.2d 894,898 (Ct.App.1991).
Provided that Eversull is deemed to be an agent of the state when he searched
Defendant's bag to enforce Greyhound's "Zero Tolerance" policy against illegal
substances, the automobile exception to the warrant requirement protects the integrity of
the warrantless search. See, State's Exhibit A, Greyhound Terms and Conditions of
Travel. Eversull articulates the urgency of law enforcement's presence in his 911 call
when he tells the Operator that law enforcement must hurry, as the bus is scheduled to
depart the station at approximately 10:20. See, Defendant's Exhibit B, 911 Audio at
approximately 0155. The bus was a mobile automobile with a combustion engine, and
Eversull had identified a container containing contraband or evidence of a crime to be
searched. Id.
II.

Is Eversull's report of smelling the distinct odor of marijuana sufficient to
indicate contraband and create probable cause for the search?
Marijuana has a distinct odor that, when recognized by a qualified person, is

sufficient to establish probable cause for a warrantless search of an automobile. State v.

Schmadeka, 136 Idaho 595, 600 (Ct.App. 2001). Marijuana's smell alone can satisfy the
probable cause requirement for a warrantless search. State v. Gonzales, 117 Idaho 518,
519, 789 P.2d 206, 207 (Ct. App. 1990). An officer, trained in detecting the odor of
marijuana, is not considered to be searching an area when she smells the odor emanating
STATE'S SUPPLEMENTAL BRIEFING FOLLOWING THE MOTION TO SUPPRESS
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from private property, where the officer is lawfully located to perceive the smell. State v.
Rigoulot, 123 Idaho 267, 846 P.2d 918 (Ct.App. 1992).

Accordingly, the smell of

marijuana substantiates a warrantless search of the containers in an automobile for the
controlled substance.
Eversull is not a law enforcement officer with any formal training or certification
related to detecting the odor of marijuana. He does, however, have a track record of
detecting and identifying the distinct odor of marijuana. He testified at the Suppression
Hearing that, by virtue of his employment, he has had several occasions to smell the
distinct odor of marijuana, and that his observation has been confirmed repeatedly by law
enforcement's investigation.

This Court, as recently as 2014, heard testimony from

Eversull related to one such incident in State v. Lovely. Fourth Judicial District of the
State of Idaho In and For the County of Ada, Case Number CR-FE-2014-0004550. In the
Lovely, case, as in this matter, Eversull's nose was sensitive to the distinct odor of

marijuana that had been stewing inside Defendant's bag from Oregon to Idaho. Lipple
was not sensitive to the smell after Eversull relocated the bag to a fresh bin. Eversull was
confident, and pulled Defendant's marijuana out of Defendant's bag - in Lipple's
presence and without Lipple's instruction or acquiescence - to prove his conclusion. If
Eversull is deemed a state actor, then the case law above provides that the odor is
sufficient probable cause for a warrantless search in an automobile.
III.

Is there a difference in the expectation of privacy in checked luggage on a bus,
as opposed to checked luggage on an airplane?
Passengers voluntarily forfeit control and possession of checked luggage for the

duration of a passage. This is true of common carrier airlines and bus coaches and train
cars.

Where the case law recognizes a distinction between carry-on luggage and

checked-luggage, it does not distinguish between planes and buses and trains. Bond v.
United States, 529 U.S 334, 146 L.Ed.2d 365, 120 S.Ct. 1462 (2000) (bus passengers

have an expectation of privacy in carry-on luggage that they may not have in checkedluggage ); United States v. Gwinn, 191 F.3d 874 (8th Cir. 1999)(train passengers have an
expectation of privacy in carry-on luggage that they may not have in checked-luggage);
STATE'S SUPPLEMENTAL BRIEFING FOLLOWING THE MOTION TO SUPPRESS
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State v. Peters, 189 Ariz. 216 (Ariz. 1997)(airline passengers have an expectation of
privacy in carry-on luggage that they may not have in checked-luggage).
Because there is no distinction between airlines and bus coaches, the logic
articulated by the Arizona Supreme Court in Peters is certainly as sound, if not more
generally accepted, in this Post-9/11 world of travel:
Today police, airport security personnel, and travelers must all be
concerned not only that drugs may be transported but that explosives,
incendiary devices, and other items that threaten the safety of those on the
airplane may be stored in luggage in the airplane's baggage compartment.
Travelers today expect and want luggage X-rayed, sniffed, felt, and handled
in a manner that is as non-intrusive as possible but consistent with ensuring
that the checked luggage does not contain items that threaten their safety.
Brief, non-intrusive detention of checked luggage for such examination no
longer invades the traveler's reasonable expectation of privacy, does not
unduly interfere with possessory rights, and is not a seizure under the
Fourth Amendment. ... Nor do we believe the officers' actions constituted
an unreasonable search.
State v. Peters, 189 Ariz. @ 231 - 232.
Defendant consented to Greyhound's checked-luggage terms when he committed
his bag and marijuana to Greyhound's care and custody.

Eversull testified that

Greyhound retained the right to search luggage at any time, and that any passenger in
violation of the agreement - specifically by using Greyhound to transport illegal
substances - has his ticket confiscated and is expelled from Greyhound coaches. As
noted in Peters, travelers expect and want the same. Id.
IV.

If a Private Party is deemed an agent of law enforcement, then may law
enforcement rely upon the Private Party's observations for purposes of
probable cause and search?
Law enforcement routinely, and appropriately, relies upon informant observation

to justify warrantless

searches.

The

totality-of-the-circumstances

analysis

is

appropriately utilized to assess the practical and factual considerations that may
culminate in finding probable cause. Illinois v. Gates, 462 U.S. 213, 230 - 232 (1983),

citing, United States v. Cortez, 229 U.S. 411, 418 (1981). One of these circumstances is
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information available first to informants; "Informant's tips ... come in many shapes and
sizes from many different types of persons." Illinois v. Gates, 462 U.S. @ 232. The
informant's ''veracity or reliability" and "basis of knowledge" are important
considerations in the analysis, but courts are permitted to utilize common sense. Id. @
232-235.
As we have established that the automobile exception to the warrant requirement
applies to buses, particularly to this bus ~ound for Salt Lake City, law enforcement was
entitled to utilize the totality-of-the-circumstances in its probable cause analysis. Law
enforcement was not required to ignore:
1) Eversull had correctly identified the distinct smell of marijuana to kick-start
previous investigations.
2) Eversull had located and identified the bag with manJuana pnor to law
enforcement's arrival.
3) This specific Greyhound Bus had traveled into Idaho from Oregon, a location
where marijuana use and possession is not illegal.
4) Eversull confirmed that he smelled and felt the marijuana in the same bag he
previously located and identified.
5) Eversull pulled the marijuana from the bag in plain view of the officer without
the officer's instruction, encouragement, or acquiescence.
The analysis favors circumstances, like here, where the informant has an
established track record with of reliable and accurate intelligence. State v. Molina, 125
Idaho 637, 639 - 640 (Ct.App. 1993). Both of the confidential informants in that case
had provided accurate information in the course of past investigations. The information
they provided was appropriately relied upon by the magistrate in finding probable cause
for a search warrant. Id.
Private Citizens are permitted a unilateral desire to aid law enforcement without
transforming a private search into a governmental search. United States v. Reed, 810
F.Supp. 1078, 1079 (D.Alaska 1992).

Conversely, law enforcement's presence and

STATE'S SUPPLEMENTAL BRIEFING FOLLOWING THE MOTION TO SUPPRESS
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observation of a private person's actions does not amount to participation or tum a
private search into a joint effort. Id. at 1080. (For Example of Government Participation
See, Corngold v. United States, 367 F.2d 1, (9th Cir. 1966) (Law enforcement instructs
the private party to search, directs the private party's search, participates as the private
party searches, and does this independently of the airline's interest in opening the
package.) It follows, then, that law enforcement's passive presence at a scene would not
preclude them from utilizing the totality of the circumstances as support probable cause.
Id.
Eversull tells the 911 Operator that he smells marijuana coming from a grey and
black bag. Defendant's Exhibit A. He tells Lipple that there is pot (marijuana) under his
bus, and directs Lipp le to the bag. Defendant's Exhibit B. He pulls the marijuana from
Defendant's bag to prove his conclusion to Lipple, and Lipple tells him to put it back
until Lipple's assist officers can arrive. Id. Eversull testified on August 6, 2015 that he
wanted law enforcement to witness his search. He testified that Greyhound's interest is
in discovering the illegal substances to enforce its policies and the federal transportation
code, but that Greyhound does not share law enforcement's interest in discovering the
quantity of the substance. He makes it clear at the scene that he searched the bag because
it was Greyhound's right to search, that Lipple was simply a witness, and that Lipple
didn't search for Eversull.

Defendant's Exhibit B at approximately 0902 and 1305.

Lipple did not participate as law enforcement in Corngold, and is permitted to consider
Eversull's observations and actions as he assesses the situation for probable cause. Reed,
810 F.Supp. at 1080.

STATE'S SUPPLEMENTAL BRIEFING FOLLOWING THE MOTION TO SUPPRESS
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CONCLUSION

Even if Eversull' s search were transformed from a private party search into a
government search, law enforcement had probable cause for a warrantless search of
Defendant's bag. Defendant's motion to suppress should be DENIED.
The State, for the reasons articulated here, in prior pleadings, and at the hearing on
August 6, 2015, respectfully requests this Court DENY the Defendant's Motion to
Suppress.
RESPECTFULLY SUBMITTED this J[_ day of August, 2015.

JAN M. BENNETTS

CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on this)Yst day of}dfy'2015, I caused to be served, a true and
correct copy of the foregoing STATE'S OBJECTION TO DEFENDANT'S MOTION TO
SUUPRESS to the Attorney of Record, Ada County Public Defender's Office, in the manner noted:
Jonathan D. Loschi, Ada County Public Defender's Office, 200 W. Front St., Boise, ID 83713

a

By depositing copies of the same in the United States mail, postage prepaid, first class.

a

By depositing copies of the same in the Interdepartmental Mail.

;;t:- By hand delivering copies of the same to defense counsel.
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STATE OF IDAHO,
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Case No. CR-FE- 2015-0006057
MEMORANDUM DECISION AND
ORDER

SPENCER NEWELL BREESE
Defendant.

I.

BACKGROUND
Defendant Breese was charged with one count of trafficking of marijuana arising from

the search of his backpack by a Greyhound employee, who smelled the odor of marijuana
emanating from the backpack while rearranging the baggage compartment of the bus on which
Defendant was a passenger. On July 2, 2015, Defendant filed a motion to suppress the evidence
on the basis that the Greyhound employee was acting as a government agent when he searched
the backpack and, consequently, the search was illegal. 1 The State filed its objection to the
motion on July 31, 2015. A suppression hearing was held on August 6, 2015. The only witness
who testified was the Greyhound employee, Ward Eversull, who this Court found to be credible
and reliable. The Court also carefully listened to the audio from the traffic stop which was
admitted into evidence at the hearing as Defendant's Exhibit B.
Following oral argument, the Court ordered supplemental briefing on several issues and,
upon receiving the briefing on August 11, 2015, took the matter under advisement.

II.

STANDARD
In a suppression hearing, the power to assess the credibility of witnesses, resolve factual

conflicts, weigh evidence, and draw factual inferences is vested in the trial court. State v. Conant,
1

Defendant also moved to suppress his admission of ownership of the backpack and marijuana on the basis that they
were made in response to questioning by officers in violation of his Miranda rights. Defendant withdrew the
argument at the hearing on the motion.

1
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143 Idaho 797, 799, 153 P.3d 477 (2007). Even if the factual evidence is "equivocal and
somewhat in dispute, if the trial court's finding of fact is based on reasonable inferences that may
be drawn from the record, it will not be disturbed[.]" State v. Bottleson, 102 Idaho 90, 625 P.2d
1093 (1981 ). However, the trial court's application of constitutional principles to the facts as
found is freely reviewed. State v. Veneroso, 138 Idaho 925, 928, 71 P.3d 1072, 1075 (Ct. App.
2003). When a warrantless search occurs, the State bears the burden to show a justification for
dispensing with the warrant requirement. State v. Buterbaugh, 138 Idaho 96, 99, 57 P.3d 807,
810 (Ct. App. 2002). However, the burden of proving governmental involvement in a search
conducted by a private citizen rests on the party objecting to the evidence, which in this case is
the Defendant. State v. Kopsa, 126 Idaho 512,517, 887 P.2d 57, 62 (Ct. App. 1994).

III.

FINDINGS OF FACT
On April 28, 2015, Ward Eversull, a Greyhound employee, was arranging luggage in the

luggage compartment of a bus which had just arrived in Boise from Portland, Oregon. The
luggage compartment, which is underneath the bus, is organized into six bins. State's Exh. B.
Mr. Eversull was removing from the bins the baggage belonging to passengers disembarking in
Boise and rearranging the remaining baggage among the bins according to upcoming
destinations. As he was moving a backpack destined for Salt Lake City to a different bin, he
noted the strong odor of marijuana emanating from the backpack. Mr. Eversull testified he
recognized the odor as marijuana because it was a "very distinctive ... like a skunk." He further
testified about his familiarity with the smell of marijuana as a result of his employment with
Greyhound. He stated that he has had "several" occasions to smell the odor of marijuana in
baggage over the past few years and his observations have been repeatedly confirmed by law
enforcement investigations and his own searches of baggage. 2 In addition, Mr. Eversull knew
the bus had just arrived from Oregon, where marijuana is legal.
Based on his observations, Eversull locked the baggage compartment with the backpack
inside and contacted police dispatch. He specifically asked for "Officer Wall and his dogs" but
was told Officer Wall was not available. He then asked for another canine unit, reporting his
discovery and explaining that the bus was due to depart for Salt Lake City in ten to fifteen
minutes. Defs Exh. C.
2

Notably, this Court heard testimony from EversuHrelating to one such incident in the case of State v. Lovely, CR-

FE-20 l 4-0004550.
2
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Greyhound policy prohibits passengers from utilizing the carrier to transport illegal
substances and puts passengers on notice of this prohibition. Greyhound further warns its
passengers that their "belongings and packages" are subject to being searched at any time. Such
notices are prominently posted at the ticketing counters and doors within Greyhound stations as
well as in each passenger's ticketing envelopes. State's Exh. A. Eversull testified that if illegal
substances are discovered during a search of passenger luggage, he revokes the passenger's
ticket to prevent continued travel with illegal substances on board.
Although Greyhound policy gave Mr. Eversull a right to search Defendant's backpack
without the presence of law enforcement, he testified that he wanted an officer present during
search for three reasons. First, he noted his other employees were inside the terminal taking care
of customers at the time. Second, he testified that he wanted law enforcement to be there because
he is "never sure what the quantity is going to be."3 Third, the arrival oflaw enforcement,
especially the canine unit, provides some degree of entertainment for the passengers and breaks
up the routine ofEversull's day. Mr. Eversull is not compensated by law enforcement or by
Greyhound for discovering illegal substances.
When Cpl. Kent Lipple arrived at the Greyhound station, Eversull explained his findings
and showed him the backpack in the luggage compartment, which was sitting on top of the pile
of luggage in one of the bins. Eversull explained to Cpl. Lipple that he wanted him to be a
"witness" as Eversull searched the backpack, which he told Cpl. Lipple he had "a legal right" to
do. Cpl. Lipple stood outside the open door to the compartment behind Eversull while Eversull
pointed out the backpack which was located right inside the door. Cpl. Lipple then leaned over
slightly to see ifhe could detect the odor of marijuana, which he could not. Eversull, however,
could still smell the odor. While Cpl. Lipple passively observed, Eversull then picked up the
backpack and manipulated the outside of it, stating, "I feel something right here." Eversull
proceeded to open the backpack and reach in, stating, "I've got my hands on it." Eversull then
pulled out three bags of a green leafy substance which he determined to be marijuana. Cpl.
Lipple then instructed Eversull to put the bags back into the backpack. At no point prior to or
during the search did Cpl. Lipple instruct Eversull to either search or stop searching bag, nor did
Cpl. Lipple touch the backpack or physically enter the compartment.
Implicit in Eversull's statement is his discomfort if presented with a situation where he, as a private citizen, is in
possession of a large amount of illegal contraband.
3
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Cpl. Lipple contacted dispatch to request a drug canine unit. Another officer arrived
shortly thereafter. Cpl. Lipple noted that Defendant's name was on the backpack luggage ticket
asked Eversull to page Defendant via the public address system. Defendant then approached the
officers. The officers explained that they wanted to talk to him and asked if he had anything in
his pockets. Defendant stated he had a pocket knife in his pocket and the officers instructed him
to keep his hands out of his pocket. They then asked if the backpack belonged to him to which
Defendant responded affirmatively. One officer inquired why it was "full of weed" and
Defendant simply responded "medicine." He further explained that he had obtained it in Oregon
and he was aware it was not legal under Idaho law.

IV.

ANALYSIS AND CONCLUSIONS OF LAW
The Fourth Amendment protects individuals from unreasonable searches and seizures by

government officials that intrude on reasonable expectations of privacy. The United States
Supreme Court has held that an individual possesses a privacy interest in the contents of personal
luggage that is protected by the Fourth Amendment. United States v. Place, 462 U.S. 696, 707
(1983). Evidence obtained through a private search, even though wrongfully conducted4 , is not
excludable under the Fourth Amendment unless government officials instigated the search or
otherwise participated in a wrongful search. Kopsa, 126 Idaho at 517,887 P.2d at 62;United
States v. Reed, 15 F.3d 928, 931 (9th Cir. 1994). Where a private party acts as an instrument or

agent of the state in effecting a search or seizure, Fourth Amendment interests are implicated.
Kopsa, id. at 517, 887 P.2d at 62, citing United States v. Walther, 652 F.2d 788, 791 (9th

Cir.1981).

A.

Eversoll Was Not Acting as Government Agent in Performing Search.

Private action may be attributed to the government if "there is such a 'close nexus
between the State and the challenged action' that seemingly private behavior 'may be fairly
treated as that of the State itself."' Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass'n, 531
U.S. 288,295 (2001), quoting Jackson v. Metro. Edison Co., 419 U.S. 345, 351 (1974). Such a
nexus may exist when, for instance, private action "results from the State's exercise of 'coercive

In this case, it is important to note that Eversull's search was not "wrongfully conducted." By checking his
backpack despite notices in his ticketing envelope and within the Greyhound stations that passenger "belongings and
packages" are subject to being searched at any time, Defendant effectively gave Greyhound consent to search.
Eversull's search was consistent with Greyhound's policy.

4
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power,"' or "when the State provides 'significant encouragement, either overt or covert,"' to the
private actor. Id. at 296, quoting Blum v. Yaretsky, 457 U.S. 991, 1004 (1982). Idaho recognizes
this principle. As stated by the Idaho Court of Appeals:
[D]e minimus or incidental contacts between the citizen and law enforcement
agents prior to or during the course of a search or seizure will not subject the
search to fourth amendment scrutiny. The government must be involved either
directly as a participant or indirectly as an encourager of the private citizen's
actions in order to bring those actions within the purview of the fourth
amendment.
Kopsa, 126 Idaho at 517,887 P.2d at 62, cites omitted.

In order to determine whether a private individual is acting as a government agent,
several courts, including Idaho and the Ninth Circuit, apply a two part test: "(1) whether the
government knew of and acquiesced in the intrusive conduct; and (2) whether the party
performing the search intended to assist law enforcement efforts or further his own ends." Kopsa,
id.; Reed, 15 F.3d at 931. With respect to the second element, there is no state action if the

private individual has a "legitimate independent motivation" for conducting the search. United
States v. Andrini, 685 F.2d 1094, 1097-98 (9th Cir.1982).

Two Ninth Circuit cases are instructive with regard to the application of the two part test
to the case at bar-Reed, supra, and United States v. Gomez, 614 F.2d 643, 645 (9th Cir. 1979).
In Reed, a hotel manager, Mr. Watson, suspected a guest was using his room for drug activity.
Id. at 930. Watson contacted police, asking that officers be dispatched to the hotel to protect him

while he searched the room. To provide protection, one officer entered the room with Watson
and the other stood outside the door. They listened while Watson searched through dresser
drawers and the guest's latched briefcase and described his findings aloud. Id. at 931. Applying
the two part test, the Ninth Circuit found that first part met, stating:
Officer Rose and Sponholz's presence was more than 'incidental.' Watson would
not have felt comfortable searching Reed's room had police officers not been
standing guard in the doorway; without them, Reed might have returned and
caught Watson examining his possessions, thus, the officers served a vital
purpose: They were lookouts. Under criminal law, the lookout has always been
considered a significant participant in a criminal conspiracy. The analogy is
instructive here. Officers Rose and Sponholz knew Watson was invading Reed's
personal property, knew that this conduct is prohibited by law, and helped him do
so anyway.
Id.
5
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The Court then considered whether the manager intended to assist officers or further his
own interests. It found that the fact the manager contacted police to report his suspicions that a
guest was "involved in activity they would want to be aware of' suggested that he intended to
assist police. Id Rejecting the government's argument that the manager was merely entering the
room for the legitimate independent motivation of ensuring there was no damage to hotel
property, the Court noted that the manager continued the search of defendant's private
belongings even after confirming the room was clean and in good condition. Id. The Court
further pointed out that crime prevention could never be a legitimate independent private motive
because, if it were, "searches by private parties would never trigger Fourth Amendment
protection .... " Id at 932.
Conversely, in State v. Gomez, a detective assigned to the Miami International Airport
noticed a suitcase which appeared abandoned and had no identification. 614 F.2d at 644. The
detective brought the suitcase to the shift supervisor of the airport who made inquiries at the
ticket counter without success. Id Accompanied by the detective and another officer who
happened to be in the vicinity, the supervisor took the suitcase to an office and attempted to open
it in order to determine the owner's identity. Id However, when the supervisor had difficulty
with a lock, one of the officers tapped or kicked the mechanism and it released the lock. The
airline supervisor then continued the process of opening the bag. Id The search revealed a
revolver and packages of cocaine. Id
To determine whether the search constituted a state action, the Court first considered the
motivation of the supervisor's search, which was to identify the owner of lost luggage. The Court
noted that an airline carrier's search, "on its own initiative, for its own purposes, is normally
considered a private (and not a governmental) search, and thus not one giving rise to Fourth
Amendment protections." Id at 645, cites omitted. In light of the finding by the district court
that the supervisor was searching pursuant to his own motivation, the Ninth Circuit rejected the
argument that the officers' "slight participation" in the search by tapping or kicking the suitcase
to release the lock converted "the clearly private search" into a governmental one. Id.
Analyzing the case at bar within the parameters set by Reed and Gomez, it is evident
Eversull was not acting as a government agent when he conducted the search of Defendant's
backpack. With regard to the first element of the test, Cpl. Lipple's participation in the search
was minimal. He was specifically requested by Eversull to be a "witness" to the search. Unlike in
6
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Reed, where law enforcement knew the manager's search was illegal yet continued to participate,

Eversull had a right under Greyhound policy to conduct the search and Cpl. Lipple was made
aware of this right. When he arrived, Cpl. Lipp le stood outside the door to the compartment
while Eversull pointed out the backpack. Although Eversull vocalized his findings as he searched
the backpack, at no time did Cpl. Lipple direct or encourage Eversull to search the backpack or
touch the backpack himself. Unlike in Gomez, Cpl. Lipple at no time handled the backpack or
attempted to assist Eversull in opening it. With the exception of leaning slightly into the
compartment to see ifhe could detect the marijuana odor, he was a passive observer. Thus, while
Cpl. Lipple knew of the search, he did not "acquiesce" in it sufficient to give rise to a finding of
government involvement.
With regard to the second element of the test, Eversull's primary motivation for
conducting the search was to pursue Greyhound's interest in deterring the transportation of
illegal or dangerous substances. He was acting in accordance with Greyhound policy by
searching the backpack when he formed the independent belief that an illegal substance was, in
fact, being transported. As recognized in Gomez and by other courts, a carrier such as Greyhound
has an interest in the luggage it transports to ensure it does not pose a safety risk to personnel and
other travelers. 5 Indeed, the United States Supreme Court has held that "[c]ommon carriers have
a common law right to inspect packages they accept for shipment, based on their duty to refrain
from carrying contraband." Illinois v. Andreas, 463 U.S. 765, 769 n. 1 (1983), citing US. v.
Pryba, 502 F.2d 391, 399-400 (D.C.Cir.1974). 6

5

See also, United States v. Smythe, 84 F.3d 1240, 1243 (10th Cir. 1996)(bus station manager had legitimate
independent interest in searching package where he independently formed the belief that the package was suspicious
and he was concerned about the safety of the passengers on the bus on which the package was to be shipped); United
States v. Leffall, 82 F.3d 343,349 (10th Cir. 1996)(airline employee had legitimate independent motivation to search
luggage he suspected of carrying a bomb where he was pursuing the airline's policy which he understood allowed
him to open any package suspected of containing something dangerous to the safety of the airline's personnel or its
passengers); People v. DeSantis, 59 A.D.2d 257,259,399 N.Y.S.2d 514,516 (1977), affd sub nom. People v. De
Santis, 46 N.Y.2d 82, 385 N.E.2d 577 (1978)("Where the search into personal property is made by an employee ofa
common carrier in pursuit of the private interests of the employer and in furtherance of the common carrier's
common law right to inspect goods presented for shipment, it is not constitutionally proscribed.")
6

In In U.S. v. Pryba, the D.C. Circuit elaborated on this inspection right, stating: "Justification for the carrier's
refusal is to be found in the exigencies of safeguarding life and property, and undeniably the frustration of
criminality is likewise a worthy carrier endeavor. The imperatives of either objective may warrant inquiry by the
carrier as to the contents of a parcel tendered for shipment; they may suffice, too, to justify a reasonable inspection
of the parcel to fulfill that purpose." Id. at 399 (internal citations omitted).
7
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The fact that Eversull contacted law enforcement to "witness" the search does not give
rise to the implication that his motivation was to assist law enforcement efforts. His testimony
reveals that his reasons for doing so were entirely personal. First, he testified that it is the typical
practice when he and his co-workers 7 detect an illegal substance to call law enforcement. It is
what they do "every time." As recognized in Andreas, when common carriers discover or suspect
contraband in packages entrusted to their care "it is routine for them to notify the appropriate
authorities. The arrival of police on the scene to confirm the presence of contraband ... does not
convert the private search by the carrier into a government search subject to the Fourth
Amendment." Id at 769, n. 2. In addition, he testified that he contacted law enforcement because
other employees were busy with customers at the time and the presence of law enforcement
provided a level of entertainment and broke up the routine of the day. Moreover, he expressed
discomfort, as a private citizen, with potentially being in possession of a large amount of
contraband. These are all personal motivations far removed from any desire to assist law
enforcement efforts.
In light of the foregoing, this Court concludes that Eversull had a legitimate independent
motivation for conducting the search of Defendant's backpack and Cpl. Lipple's minimal
participation in the search by leaning forward in an attempt to ascertain the odor of marijuana did
not convert the otherwise legitimate private search into a government one. Therefore, the
evidence is not suppressible under the exclusionary rule.

B.

Even if Eversoll Were Acting as a Government Agent, the Search was Legal.

Even assuming there was sufficient government involvement in the search to implicate
Defendant's Fourth Amendment rights, Eversull's search was authorized pursuant to the
automobile exception to the warrant requirement.

The automobile exception to the warrant requirement applies to
search.
The automobile exception to the warrant requirement allows law enforcement officers to
1.

conduct warrantless searches of automobiles if they have probable cause to believe that the
automobile contains contraband or evidence of a crime. State v. Gomez, 144 Idaho 865, 870, 172
P.3d 1140, 1145 (Ct. App. 2007), citing Carroll v. United States, 267 U.S. 132 (1925). The

7

Although Eversull did not refer to his co-workers directly, he implied as much by his use of the term "we" when
describing what occurs when contraband is suspected in checked baggage.
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•
exception is based upon both the automobile's ready mobility and the lesser expectation of
privacy in an automobile as compared to the privacy interest in a home. State v. Wigginton, 142
Idaho 180, 182, 125 P.3d 536, 538 (Ct. App. 2005). Contrary to its name, the exception does not
apply solely to automobiles but to any vehicle that has the attribute of mobility and in which a
lesser expectation of privacy exists. California v. Carney, 471 U.S. 386 (1985) (holding that the
automobile exception extends to mobile homes if they are not at a fixed location). 8 A search
pursuant to the automobile exception may include the containers within the automobile where
there is probable cause to believe contraband or evidence is contained. State v. Gallegos, 120
Idaho 894, 898, 821 P.2d 949, 953 (1991); California v. Acevedo, 500 U.S. 565, 579-80 (1991).

2.

The odor of marijuana from the backpack provided probable cause.

Probable cause is a flexible, common-sense standard. A practical, nontechnical
probability that incriminating evidence is present is all that is required. State v. Buck, 155 Idaho
828,317 P.3d 725, 726 (Ct. App. 2014). Long ago, the United States Supreme Court recognized
that distinctive odors, detected by those qualified to know them, may alone establish probable
cause, stating:

If the presence of odors is testified to before a magistrate and he finds the affiant
qualified to know the odor, and it is one sufficiently distinctive to identify a
forbidden substance, this Court has never held such a basis insufficient to justify
issuance of a search warrant. Indeed it might very well be found to be evidence of
most persuasive character.
Johnson v. United States, 333 U.S. 10, 13 (1948).
The overwhelming majority of federal and state courts, including Idaho, have followed

Johnson on this point, particularly with regard to the distinctive aroma of marijuana. Richards,
Ronald D. Jr., The Nose Knows the Legal Accuracy of the Nose: People v. Taylor, 16 T.M.
Cooley L. Rev. 323, 339-43 (1999) (collecting cases); State v. Gonzales, 117 Idaho 518, 789 P.2d
206 (Ct. App. 1990). In Gonzales, the Idaho Court of Appeals upheld a search of a vehicle by an
officer based on his detection of the smell ofraw marijuana, stating, "[t]he smell of marijuana

alone can satisfy the probable cause requirement for a warrantless search. An officer may draw
See also, Alvarez v. Com., 485 S.E.2d 646, 650 (Va. App.1997)(automobile exception extends to bus); Green v.
State, 978 S.W.2d 300,304 (Ark. 1998)(the mobility ofa bus and its impending departure after each scheduled stop
properly place it within the exigent-circumstances exception to the warrant requirement).
8
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reasonable inferences to establish probable cause from related experience and law enforcement
training." Id. at 519. 789 P.2d at 207, quotes omitted, emphasis in original. The question,
therefore, is whether Eversull, who identified the odor of marijuana coming from the backpack
prior to the search, was sufficiently qualified to create probable cause justifying the search.
While the issue has not been directly addressed by Idaho appellate courts, the Second
Circuit has under circumstances remarkably similar to those at bar. In United States v. Pond, the
court upheld a search warrant which was based solely on the affidavit of a railroad station agent,
who stated that smelled what he believed to be the odor of marijuana emanating from a
passenger's luggage and that he had accurately detected marijuana by smell in about half of the
25 to 30 cases in which he had previously given information to law enforcement. 523 F.2d 210,
212 (2d Cir. 1975). Noting that "it cannot be disputed that marijuana has a distinctive pungent
odor[,]" the court concluded that the magistrate who issued the search warrant justifiably
concluded from the affidavit that the station agent was an experienced smeller of marijuana, with
a proven ability to detect the odor. Id. at 213.
Likewise, in State v. Vonhof, a Washington appellate court held probable cause for the
issuance of a warrant was established solely by the testimony of a tax appraiser who noted the
odor of marijuana emanating from the vent of the outside of a home he was sent to assess. 751
P.2d 1221 (Wash.App.1988). The court noted that the concept of probable cause "should not be
viewed in a hypertechnical manner" and found the appraiser's specific description of the odor as
"skunky", "musty" and "very distinct" and his testimony that he had smelled mature or growing
marijuana at least 10 times before sufficiently qualified him. Id. at 1225-26.
Both Pond and Vonhof advocate that an informant need not be formally trained in the
detection of marijuana in order for his observations to give rise to probable cause. Prior
experience alone is sufficient. This flexibility in the probable cause analysis is likely attributable
to the unmistakable odor of marijuana. Indeed, studies have shown that people have a
"scientifically proven ability" to recall odors in general, "especially odors as distinct as that of
marijuana." Richards, T.M. Cooley L. Rev. at 324. 9 Due to its "distinct and characteristic odor",
it has been said that after smelling marijuana, "one rarely forgets how it smells." Id. at 331, fn.
86, 87, citing E.R. Bloomquist, M.D., Marijuana 6 (1968).

9

The specific studies giving rise to the author's statements are discussed at 16 T.M. Cooley L. Rev. at 333-336.
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Eversull testified to the "very distinctive odor" of marijuana, "like a skunk", and he
recognized this smell emanating from Defendant's backpack. As in Pond and Vonhof, Eversull
had significant past experience with marijuana detection. On "several" occasions over the past
few years, his identification of marijuana in baggage by odor alone has been successfully
confirmed by either law enforcement searches or his own searches. Notably, the Defendant did
not object to Eversull's testimony or challenge Eversull's observations, nor his past experiences
successfully identifying marijuana and his ultimate testimony that he recognized the smell
coming from the backpack as marijuana. Therefore, this Court finds Eversull sufficiently
qualified such that his detection of the odor of marijuana emanating from Defendant's backpack
alone gave rise to probable cause for the search. 10 Consequently, the search was legal.
V.

ORDER

Based on the evidence presented, witness testimony heard, and arguments made,
Defendant's Motion to Suppress is DENIED.
IT IS SO ORDERED

f~
Dated this,21day of August, 2015.

The fact that Cpl. Lipple could not smell the marijuana when he arrived on scene does not affect this Court's
conclusion regarding probable cause. Namely, when Eversull initially smelled the marijuana, the backpack had been
confined in a closed compartment for several hours, rending the odor more pungent. When Cpl. Lipple arrived, the
compartment had been opened and the backpack moved to the top of a pile of baggage in a new bin, thus exposed to
open air which would have allowed the odor to dissipate. Indeed, having smelled marijuana emanating from the
compartment when Eversull first opened it, his report to law enforcement gave probable cause to search all of the
containers on the bus that could contain marijuana, not just the one from which Eversull believed the smell was
emanating. See, Gallegos, supra; Acevedo, supra.
10
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

err~!~riHILO

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STA TE OF IDAHO,
Case No.

Plaintiff,

Q..'~ FE. l S - i.ADS "1

vs.
WAIVER OF SPEEDY TRIAL

Defendant.

Defendant acknowledges that defendant has a constitutional right to speedy trial and a
statutory right to have this case brought to trial within six months of defendant's arraignment in
district court on an Indictment or within six months of the filing of the Information. Further, the
defendant acknowledges consulting with defendant's attorney regarding the right to a speedy trial
pursuant to the Sixth Amendment of the United States Constitution Article 1 § 13 of the Idaho
Constitution, and Idaho Code§ 19-3501.
Based upon careful consideration and consultation with the attorney, the defendant hereby
waives defendant's right to speedy trial. The defendant fully understands the advantages and
disadvantages of waiving the right to speedy trial and believes that it would be in defendant's best
interest to give up this right. The defendant further understands that once the right to a speedy
trial is waived, the Court may set this case for trial more than six months from the time in which
defendant was arraigned in district court on an Indictment or from the filing of the Information.
Dated this -=..3=-<-1- day of

Au~\:J'Pt
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT IN ifWDO 4 2015
FOR THE COUNTY OF ADA IN AND FOR THE STATE OF IDINHOOPHER D. RICH, Clerk
By EMILY CHILD

GUILTY PLEA ADVISORY AND FORM (JUDGE STEVEN HIPPLER)

TO BE FILLED OUT BY THE DEFENDANT
Defendant'sName:
Date:.
Age:

)pnw

°\-Y --1 ~

d: 3

Nature of Charge(s):

~{{rJ(

Signature~

Case Number:

U p~ \r b f}
0

Date of Birth:
Minimum & Maximum Possible Penalty:

STATEMENT OF RIGHTS & EXPLANATION OF WAIVERS BY PLEA OF GUILTY
(PLEASE INITIAL EACH RESPONSE)

1. You have the right to remain silent. You do not have to say anything about the
crime( s) you are accused of committing. If you choose to have a trial, the State cannot
require you to testify. If you do decide to testify, however, the State will be permitted

to ask you questions on cross examination and anything you say can be used as
evidence against you in court.
I understand that y pleading guilty I am waiving my right to remain silent before and
during trial. ~
.
2. The waiver of your right to remain silent only applies to your plea of guilty to the
crime(s) in this case. Even after pleading guilty, you will still have the right to refuse
to answer any question or to provide any information that might tend to show you
committed some other crime(s). You can also refuse to answer or provide any
information that might tend to increase the punishment for the crime(s) to which you
are pleading guilty.

I understand that by pleading guilty to the crime(s) in this case, I still have the right to
remain silent with respect to any other crime(s) and with resp~ to answering
P __
questions or providing information that may increase my sentence._)~

Hippler Guilty Plea Form
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3. You have the right to be represented by an attorney. If you want an attorney and
cannot pay/or one, you can ask the judge for an attorney who will be paid by the
county.
1..£. .

4. You are presumed to be innocent. You would be found guilty if: 1) you plead guilty
in front of the judge, or 2) you are found guilty at a jury trial.

I urderstand that by pleading guilty I am waiving my right to be presumed innocent.

b .

5. You have the right to a speedy and public jury trial. A jury trial is a court hearing to
determine whether you are guilty or not guilty of the charge(s) brought against you.
In a jury trial, you have the right to present evidence in your defense and to testify in
your own defense. The state must convince each and every one of the jurors of your
guilt beyond a reasonable doubt.

I ~der\¥1d that by pleading guilty I am waiving my right to a speedy and public jury
tnal.
P
.
6. You have the right to confront the witnesses called against you. This occurs during a
jury trial where the state must prove its case by calling witnesses to testify under oath
in front of you, the jury, and your attorney. Your attorney could then cross-examine
(question) each witness. You could also call your own witnesses of your choosing to
testify concerning your guilt or innocence. If you do not have the funds to bring those
witnesses to court, the state will pay the cost of bringing your witnesses to court.

I understand that by pleading guilty, I am waiving my right to confront the witnesses
against me, to present witnesses on my own behalf and to present evidence in my
defense.

5b

.

7. The State has the burden of proving you guilty beyond a reasonable doubt.

I understand that by pleading guilty, I am waiving my right to require the State to
prove my guilt beyond a reasonable doubt. 5~
.

QUESTIONS REGARDING PLEA

(Please answer every question. If you do not understand a question consult your
attorney before answering.)
PLEASE CHECK ONE

1. Do you read and write the English language?
If not, have you been provided with an interpreter to
help you fill out this form?
2. What is your true and legal name?

YES/Noo
YESo

NOo

_)_f_(l'C_(/__V_,_(_fJ_<______

3. What was the highest grade you completed? _\~(h
__
Hippler Guilty Plea Form
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If you did not complete high school, have you received either a GED or HSE?

4. Are you currently under the care of a mental health professional?

YESo

NO~

YESo

NO~

If you answered "yes," what is the mental health professional's name? _ __

5. Have you ever been diagnosed with a mental health disorder?

YES~NOo

If you answered "yes," what was the diagnosis and when was it made?

~TS vI

ft1) r1 nI olD,,

6. Are you currently prescribed any medication?

YES~ NOo

If you answered "y)s " what medications are your taking at this time?

5(<,,\I\

,.,.. h\-,

k.

If you answered "yes," have you taken your prescription medication duriyg the past
YES[l(" NOo
24 hours?
7. In the last 24 hours, have you taken any medications or drugs, INCLUDING over the
counter drugs, or drunk any alcoholic beverages?
YESo NO~

If "yes," what have you taken?_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Do you believe this affects your ability to understand these questions, and makya
reasoned and informed decisions in this case?
YESo NOi2f"
8. Is there any other reason that you would be unable to make a reasoned and inform¢
decision in this case?
YESo NO~

If "yes," what is the reason? _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

9. Is your guilty plea the result of a plea agreement?

YESo

NO~

If you answered "yes," what are the terms of that plea agreement? (If available, a
written ple'oaFment should be attached hereto as "Addendum 'A"')

Hippler Guilty Plea Form
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10. There are two types of plea agreements. Please initial the ONE paragraph below
which describes the type of plea you are entering. DO NOT INITIAL BOTH
PARAGRAPHS:

a. I understand that the Court is NOT bound by the plea agreement or
any sentencing recommendations, and may impose any sentence
authorized by law, including the maximum sentence stated above.
Because the court is not bound by the agreement, if the district court
chooses not to follow the e~reement, I will not have the right to
withdraw my guilty plea.
)~
.
b. I understand that my plea agreement is a binding plea agreement. This
means that if the district court does not impose the specific sentence as
recommended by both parties, I will be allowed to withdraw my plea
of guilty pursuant to Rule ll(d)(4) of the Idaho Criminal Rules and
proceed to a jury trial. _ _ __
11. As a term of your plea agreement, are you pleading guilty to more than one crime?
YESo NOr/'

If you answered "yes," do you understand that your sentence for each crime could be
ordered to be served either concurrently (at the same time) or consecutively (one after
YESo NOo
the other)?
12. Do you feel you have had sufficient time to discuss your case with your a~rney?
YES,/' NOo
13. Have you told your attorney everything you know about the crime? YESd NOo

~o~r

14. Is there anything you have requested your attorney to do that your attorney has not
~?

If you answered "yes," please explain. _______________

15. Your attorney can get various items from the prosecutor relating to your case. This
may include police reports, witness statements, tape recordings, photographs, reports
of scientific testing, etc. This is called discovery. Have you reviewed th~vidence
provided to your attorney during discovery?
YES121"' NOo
16. Are there any witnesses who could show you are innocent?

YESo

Noo/

If you answered "yes," have you told your attorney who those witnesses are?
YESo NOo
Hippler Guilty Plea Form
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17. Is this a conditional guilty plea in which you are reserving your right to 19)Peal any
pre-trial issues?
YESo/ NOo

18. Do you understand that if you enter an unconditional guilty plea in this case you will
not be able to challenge any rulings that came before the guilty plea including:

1) any searches or seizures that occurred in your case,
2) any issues concerning the method or manner of your arrest, and
3) any issues about any statements you may have made to law enfoyement?

YE82l"" NOo
19. Have you waived your right to appeal your judgment of conviction and sentenc~as
part of your plea agreement?
YESo NOi:i'
20. Have any other promises been made to you which have influenced your decision£
plead guilty?
YESo N07- -

If you answered "yes," what are those promises?

21. Do you understand that by pleading guilty you waive or give up any dt;fenses, both
factual and legal, that you believe you may have in this case?
YES~ NOo
22. Are there any motions or other requests for relief that you believe should still be fil¢
in this case?
YESo NOp/

If you answered "yes," what motions or requests?_ _ _ _ _ _ _ _ _ _ _ __

23. Do you understand that when you plead guilty, you are admitting the truth of each
and every allegation contained in the charge(s) to which you plead guilty?

YES~ NOo
24. Are you currently on probation or parole?

YESo

NOct"

If you answered "yes", do you understand that a plea of guilty in this case could be
the basis of a violation of that probation or parole and additional punishment?
YESo NOo
Do you also understand that this sentence can be served consecutively to any
other sentence you are currently serving?
YESo NOo
Hippler Guilty Plea Form
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25. As a result of your plea in this case, have you been advised that you may be required

pay restitution to any victim in this case pursuant to LC. §19-5304?
If "yes", to whom?

/
YESif NOo

----------------------

26. As a result of your plea in this case, have you been advised that you may be required

to pay restitution to any other party as a condition of your plea agreement?
/
YESo NOCY"'
If "yes", to w h o m ? - - - - - - - - - - - - - - - - - - - - - -

27. As a result of your plea in this case, will you be required to pay t9e costs of
prosecution and investigation? (I.C. § 37-2732(k))
YESd NOo
28. As a result of your plea in this case, do you understand you will be required to submit
a DNA sample to the state and pay for any testing of that sample? (1.C.J' 19-5506)
YESd'- NOo
29. As a result of your plea in this case, do you understand that the court can impose a

fine for a crime of violence ofup to $5,000, payable to the victim of the crime? (I,£.
§ 19-5307)
YESo NOr:f
30. As a result of your plea in this case, is there a mandatory driver's license
suspension?
YESo NO[Zi""'

If "yes", for how long must your license be suspended? _ _.
31. As a result of your plea in this case, is there a mandatory domestic violence,

substance abuse, or psychosexual evaluation? (I.C. §§ 18-918(7)(a),-80~(9),-8317)
YESJ~ NOo
32. Have you discussed with your attorney the fact the Court will order a pre-sentence

investigation, psychosexual evaluation, anger evaluation and/or domestic violence
evaluation and that anything you say during any of those examinations _mj.y be used
against you in sentencing?
YESiV NOo
33. Has your attorney explained the fact that you have a constitutional right to remain

silent during any of those examinations but that you may give up thayright and
voluntarily participate in those examinations?
YESg NOo
34. Do you understand that by pleading guilty to a felony, you run the risk that if you

have new felony charges in the future, you could be charged as a Persistent Violator?
(1.C. § 19-2514)
YES~ NOo
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Do you understand that if you are convicted as a Persistent Violator, the~o in that
new case could sentence you to an enhanced sentence which could i lude life
YES
NOo
imprisonment?
35. As a result of your plea in this case, will you be required to register as a sex offende«
(I.C. § 18-8304)
YESo NO~

If you answered "yes" to this question, do you understand that if you are found guilty
or plead guilty to another charge that requires you to register as a sex offender in the
future, you could be charged in the new crime under LC. § 19-2520G requiring a
mandatory sentence of fifteen (15) years to run consecutive to any other sentence
YESo NOo
imposed by the court?
36. Do you understand that if you plead guilty to a felony, you will lose your right to vote
/
in Idaho during the period of your sentence? (ID. CONST. art. 6, § 3)
YESi;;t" NOo
37. Do you understand that if you plead guilty to a felony, you will lose your right to hold
public office in Idaho during the period of your sentence? (ID. CONST. ¢. 6, § 3)
YESr;;i/ NOo
38. Do you understand that if you plead guilty to a felony, you will lose your right to
perform jury service in Idaho during the period of your sentence? (ID. Co~T. art. 6,
§ 3)
YES[7" NOo
39. Do you understand that if you plead guilty to a felony you will lose y~ right to
YES;/ NOo
purchase, possess, or carry firearms? (I.C. § 18-310)
40. Do you understand that no one, including your attorney, can force you to plead guilty
YESo/ NOo
in this case?
41. Are you pleading guilty freely and voluntarily?

YESj

NOo

42. Are you pleading guilty because you committed the acts alleged in the infQtination or
YES~ NOo
indictment?
43. If you were provided with an interpreter to help you fill out this form, have you)iad
YESo NOo NA~
any trouble understanding your interpreter?
44. Has any person (including a law enforcement officer or police office or your
attorney) threatened you or done anything to make you enter this plea against your
will?
YESo NO~

If your answer is "yes," what threats have been made and by whom?
45. Other than in the plea agreement, has any person promised you that you will
receive any special sentence, reward, favorable treatment, or leniency with regard to the
YESo NO~
plea you are about to enter?
Hippler Guilty Plea Form
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If your answer is "yes," what promises have been made and by whom?
46. Do you understand that the only person who can promise what senten9¥You will
actually receive is the Judge?
YESef" NOo

Has the Judge made any promises to you?
47. Are you satisfied with your attorney?

YESo

No/

YES/Noo

48. Have you answered all questions on this Questionnaire truthfully and oyyour own
YES~ NOo
free will?
49. Have you had any trouble answering any of the questions in this form which~
could not work out by discussing the issue with your attorney?
YESo NO

50. IF YOU ARE NOT A CITIZEN OF THE UNITED STATES, do you understand
that by pleading guilty, or making factual admissions, this will trigger deportation or
removal proceedings, meaning that you face being removed from the United States
and returned to your country of origin, and the loss of your ability to obtain legal
status in the United States, or denial of an application for United States citizenship?/
YESo NOo NA~
Have you and your attorney discussed these issues?
YES/ NOo

NAo

51. Do you swear under penalty of perjury that your answers to t~uestions are
~-- NO
true and correct?

I have answered the questions on pages 1-8 of this Guilty Plea Advisory form truthfully. I
understand all of the questions and answers herein, have discussed each question and answer
with my attorney, and have completed this form freely and voluntarily. Furthermore, no one
has threatened me to do so.
Dated this

_j_ day of

I hereby acknowledge t at I have discussed, in detail, the foregoing questions and answers
my clie
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NOV O3 2015
CHRISTOPHER D. RICH, Clerk
By KIERSTEN HOUST
DEE'!JTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Case No. CR FE 2015-0006057
Plaintiff,
JUDGMENT OF CONVICTION
AND COMMITMENT

-vsSPENCER NEWELL BREESE,
DOB
SSN:
endant.

On October 26, 2015, Tanner Stellmon, Deputy Prosecuting Attorney for the County of
Ada, State of Idaho, and the defendant, Spencer Newell Breese, with his attorney, Jonathan
Loschi, appeared before this Court for sentencing.
The defendant was duly informed of the Information filed against him, and the defendant
entered a guilty plea on September 4, 2015 to the crime of TRAFFICKING IN MARIJUANA,
FELONY, LC.§ 37-2732B(a)(l), committed on or about April 28, 2015.
The defendant, and defendant's counsel, were then asked if they had any legal cause or
reason to offer why judgment and sentence should not be pronounced against the defendant, and
if the defendant, or defendant's counsel, wished to offer any evidence or to make a statement on
behalf of the defendant, or to present any information to the Court in mitigation of punishment;
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and the Court, having accepted such statements, and having found no legal cause or reason why
judgment and sentence should not be pronounced against the defendant at this time; does render
its judgment of conviction as follows, to-wit:
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the defendant is
guilty of the crime of TRAFFICKING IN MARIJUANA, FELONY, I.C. § 37-2732B(a)(l), and
that he be sentenced pursuant to the Uniform Sentence Law of the State ofldaho, I.C. § 19-2513,
to the custody of the State of Idaho Board of Correction for an aggregate term of one (1) year:
with the first one (1) year of the term to be FIXED, and with the remaining zero (0) years of the
term to be INDETERMINATE, with such sentence to commence immediately.
Pursuant to LC. § 18-309, the defendant shall be given credit for the time already served
upon the charge specified herein, which is one hundred eighty-two (182) days as of the date of
sentencing.
The Court recommends the Department of Correction immediately place the defendant in
the Work Center.
The defendant shall submit a DNA sample and right thumbprint impression to authorities
pursuant to I.C. § 19-5506 within ten (10) days ofthis judgment.
Pursuant to I.C. § 31-3201A, the Defendant shall pay court costs in the amount of$17.50;
County Administrative Surcharge Fee in the amount of $10.00 pursuant to I.C. § 31-4602;
P.O.S.T. Academy fees in the amount of $15.00 pursuant to I.C. § 31-3201B; !STARS
technology fee in the amount of $10.00 pursuant to I.C. § 31-3201(5); $75.00 to the Victims
Compensation Fund pursuant to I.C. § 72-1025; $3.00 for the Peace Officer Temporary
Disability Fund pursuant to I.C. § 72-1105; $15.00 victim notification fee pursuant to I.C. § 313204; $30.00 domestic violence fee pursuant to I.C. § 32-1410; $10.00 for the drug hotline fee
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pursuant to LC.§ 37-2735A; and $100.00 emergency surcharge fee pursuant to LC.§ 31-3201H,
to be paid through the Clerk of the District Court.
IT IS FURTHER ADJUDGED that pursuant to LC. § 37-2731B(a)(l) the defendant be,
and hereby is, assessed and ordered to pay a mandatory minimum fine in the amount of
$5,000.00. The fine shall be paid through the Clerk of the District Court.
Pursuant to LC.§ 19-5304, the defendant shall pay restitution in the amount of $1,347.00,
bearing interest at the statutory rate of 5.375% per annum until paid in full. The defendant shall
pay restitution through the Clerk of the District Court.
The defendant shall pay an amount to be determined by the Department of Correction,
not to exceed one hundred dollars ($100), for the cost of conducting the pre-sentence
investigation and preparing the pre-sentence investigation report.

The amount will be

determined by the Department and paid by the defendant in accordance with the provisions of
LC.§ 19-2516.
The defendant shall be remanded to the custody of the Sheriff of Ada County, to be
delivered FORTHWITH by him into the custody of the Director of the State Board of Correction
of the State of Idaho.
IT IS FURTHER ORDERED that the Clerk deliver a certified copy of this Judgment and
Commitment to the said Sheriff, which shall serve as the commitment of the defendant.
NOTICE OF RIGPT TO APPEAL

You, Spencer Newell Breese, are hereby notified that you have the right to appeal this
order to the Idaho Supreme Court. Any notice of appeal must be filed within forty-two (42) days
from the entry of this judgment.
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You are further notified that you have the right to be represented by an attorney in any
appeal, that if you cannot afford to retain an attoniey, one may be appointed at public expense.
Further, if you are a needy person, the costs of the appeal may be paid for by the State of Idaho.

If you have questions about your appeal rights, you should consult your present lawyer.
IT IS SO ORDERED.

// j,,

Dated this

~

jVi)\k:M I(, t:,/

dayof~2015.
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e
CE1<fIFICATE OF MAILING

I hereby certify that on the _rday o f ~ 5 , I mailed (emailed) a true and
correct copy of the within instrument to:

ADA COUNTY PROSECUTOR'S OFFICE
VIA EMAIL
ADA COUNTY PUBLIC DEFENDER'S OFFICE
VIA EMAIL
ADA COUNTY JAIL
VIA EMAIL
IDAHO DEPARTMENT OF CORRECTION
VIA EMAIL
PSI DEPARTMENT
VIA EMAIL

CHRISTOPHER D. "RI£H

Clerk ~fthe Di~t!(ct.Hiwi/- ·

~.(:·v·.
r;,,··.,: :<>~

By:

·. . ,

Deputy Clerk

.

,,

· ,·' '·

. ,

__.,,

:~' .•~
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Ada County Mugshot - Prosecutor's Office
User:

..... _~ . .,, .....I\
~-!.'-~~~- '

PRHARRSK

·. '
Name: BREESE, SPENCER NEWELL
Case#: CR-FE-2015-0006057
LE Number: 1062388

SSN

DOB:
Height: 601

Weight: 155

e
Drivers License State:

Drivers License Number:
Sex: M

Race: W

Eye Color: BLU

Hair Color: BRO

Facial Hair:

Marks: HAND, LEFT
Scars:
Tattoos:

Photo Taken: 2015-04-28 12:05:44

Thursday, May 7, 2015
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.RE\! NST A LLS\I nHouse\Crystal\Analyst4\Sheriff\SHF MugshotProsecutor.r~
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NOV D3 2015
CHRISTOPHER o. RICH, Clerk
By KIERSTEN HOUST
DEF"JTY

Jan M. Bennetts
Ada County Prosecuting Attorney
Tanner J. Stellman
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Fax:
(208)-287-7709

IN THE DISTRJCT COURT OF THE FOURTH JUDICIAL DISTRJCT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
Spencer Newell Breese,
Defendant.
__________
WHEREAS, on the

~

)
)
)
)
)
)
)
)
)
)

day of

Case No. CR-FE-2015-0006057
ORDER FOR RESTITUTION
AND JUDGMENT

Oec (--rA, v-

2ol

C ,a

Judgment of

Conviction was entered against the Defendant, Spencer Newell Breese; and therefore
pursuant to Idaho Code §37-2732(k) and based on evidence presented to this Court;

IT IS HEREBY ORDERED, that the Defendant, Spencer Newell Breese, shall
make restitution to the victim(s) and/or law enforcement agency(ies) in the following
amounts of:

ORDER FOR RESTITUTION AND JUDGMENT (Breese/CRFE201S00060S7), Page 1
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$1,247.00
$100.00

ACPO DRUG PROSECUTION RESTITUTION
DRUG ENFORCEMENT DONATION ACCOUNT

$1,347.00

TOTAL:

Post judgment interest on said restitution amount will accrue from the date of this
Order and Judgment at the rate specified in Idaho Code §28-22-104.
FURTHER, pursuant to I.C. 19-5305 this Order may be recorded as a judgment

against the Defendant, Spencer Newell Breese, and the listed victim(s) may execute as
provided by law for civil judgments.
FURTHER, it is the responsibility of the Defendant to notify the Restitution

Department (208-287-7700) if at any time a victim collects by means of the civil judgment.
IT IS SO ORDERED.
DATEDthis2G dayof

OC {7;l,.c.,.-

2015.
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STATEMENT OF COSTS AND
REQUEST FOR RESTITUTION IN A DRUG CASE

Defendantr/A D~Ji AJ lWl!) BrJJSl
Case:

I,

)..,tfwv,verz_.. } . jJtLL~

- }_;

0 5-00rJC,051

, Deputy Prosecuting Attorney for State of Idaho,

County of Ada, am aware that the Ada County Prosecutor's Office keeps records
regarding the attorney time spent prosecuting drug cases in anticipation of submitting a
request for restitution pursuant to LC. §37-2732(k). I have reviewed the time log in this
case, which documents the prosecutor time spent prosecuting the above referenced drug
case. The Ada County Prosecutor's Office spent

!/. \p

attorney hours at an attorney

rate of $145.00 per hour prosecuting this case, not including preparation and argument
for the sentencing hearing. Pursuant to Idaho Code §37-2732(k), the State requests
restitution in the amount of$ /

JI./ I 00

Dated this2i:. day §~~2015.
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NO·-----,.,-~-~---FILED
l~

J

A.M -

P.M., _ __

NOVO 4 2015
CHRISTOPHER D. RICH, Clerk
By ARIC SHANK
CEPUTY

ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant-Appellant
Jonathan Loschi
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83 702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2015-0006057

Plaintiff-Respondent,
NOTICE OF APPEAL

vs.
SPENCER NEWELL BREESE,
Defendant-Appellant.

TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE CLERK
OF THE ABOVE-ENTITLED COURT
NOTICE IS HEREBY GIVEN THAT:
1) The above-named Appellant appeals against the above-named Respondent to the
Idaho Supreme Court from the final decision and order entered against him in
the above-entitled action on November 3, 2015, the Honorable Steven J. Hippler,
District Judge, presiding.
2) That the party has a right to appeal to the Idaho Supreme Court, and the
judgments or orders described in paragraph 1 above are appealable orders under
and pursuant to I.A.R. 1l(c)(l-10).
3) A preliminary statement of the issues on appeal, which the Appellant then
intends to assert in the appeal, provided any such list of issues on appeal shall not
prevent the Appellant from asserting other issues on appeal is:
a) Did the district court err by denying the Defendant's Motion to Suppress?
NOTICE OF APPEAL

1
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4) There is a portion of the record that is sealed. The portion of the record that is
sealed is the presentence investigation report (PSI).
5) Reporter's Transcript. The Appellant requests the preparation of the entire
reporter's standard transcript as defined by LA.R. 25(d). The Appellant also
requests the preparation of the additional portions of the reporter's transcript:
a) Motion hearing held August 6, 2015 (Court Reporter: Christie Valcich,
Estimated pages: 200);
b) Status hearing held August 17, 2015 (Court Reporter: Christie Valcich,
Estimated pages: 100).
6) Clerk's Record. The Appellant requests the standard clerk's record pursuant to
LA.R. 28(b)(2). In addition to those documents automatically included under
LA.R. 28(b)(2), the Appellant also requests that any materials relating to his
motion filed pursuant to LC.R. 35, exhibits, including but not limited to letters or
victim impact statements, addenda to the PSI, or other items offered at the
sentencing hearing be included in the Clerk's Record.
7) I certify:
a) That a copy of this Notice of Appeal has been served on the Court
Reporter(s) mentioned in paragraph 5 above;
b) That the Appellant is exempt from paying the estimated fee for the
preparation of the record because the Appellant is indigent (LC. §§ 313220, 31-3220A, LA.R. 24(e));
c) That there is no appellate filing fee since this is an appeal in a criminal
case (LC.§§ 31-3220, 31-3220A, LA.R. 23(a)(8));
d) That Ada County will be responsible for paying for the reporter's
transcript(s), as the client is indigent (LC. §§ 31-3220, 31-3220A, LA.R.
24(e)); and
e) That service has been made upon all parties required to be served pursuant
to LA.R. 20.
DATED this ±-day ofNovember 201 .
/

NOTICE OF APPEAL
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this

f_ day of November 2015, I mailed (served) a

true and correct copy of the within instrument to:
Idaho Attorney General
Criminal Division
Joe R. Williams Bldg., 4th Flr.
Statehouse Mail
Idaho State Appellate Public Defender
POBox2816
Boise, ID 83701
Christie Valcich
Court Reporter
Interdepartmental Mail
Tanner Stellman
Ada County Prosecutor's Office
Interdepartmental Mail

Katie Van Vorhis

NOTICE OF APPEAL
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-/l;;::'::e::-::?:-,,:---

NO.---~F1ii:LEDD

RECEIVED

NOV O4 2C5

..A-~=--

A.M.- - - - - P . M.

NOV O6 2015
CHRISTOPHER O. RICH. Clerk

ADA COUNTY PUBLIC DEFENDERADA COUNTY CLERK
Attorney for Defendant-Appellant

By EMILY CHILD
DEPUTY

Jonathan Loschi
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2015-0006057

Plaintiff-Respondent,
ORDER APPOINTING STATE
APPELLATE PUBLIC DEFENDER
ON DIRECT APPEAL

vs.
SPENCER NEWELL BREESE,
Defendant-Appellant.

The Defendant has elected to pursue a direct appeal in the above-entitled matter. The
Defendant being indigent and having heretofore been represented by the Ada County Public
Defender's Office in the District Court, the Court finds that, under these circumstances,
appointment of appellate counsel is justified. The Idaho State Appellate Public Defender
shall be appointed to represent the above-named Defendant in all matters pertaining to the
direct appeal.
IT IS SO ORDE~.
DATED this _6!_-!ay ofNovember 2015

ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER ON DIRECT APPEAL

1
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CERTIFICATE OF MAILING

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
mailed one copy of the Order Appointing State Appellate Public Defender on Direct Appeal
as notice pursuant to the Idaho Rules to each of the parties of record in this case in
envelopes addressed as follows:
Idaho Attorney General
Criminal Division
Joe R. Williams Bldg., 4th Fir.
Statehouse Mail
Idaho State Appellate Public Defender
PO Box 2816
Boise, ID 83701
Tanner Stellman
Ada County Prosecutor's Office
Interdepartmental Mail
Ada County Public Defender's Office
Attn: Katie Van Vorhis
Interdepartmental Mail
CHRISTOPHER D. RICH
Clerk of the District Court .
Ada County, Idaho

-

Date:_----'--//_-_(p.,_-_f_~_ _ __

ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER ON DIRECT APPEAL
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1

IN THE SUPREME COURT OF THE STATE OF IDAHO

2

3
4

Supreme Court No. 43691
STATE OF IDAHO,

NO·-----:~~,:----,.._..A.M. _ _ _ _
F1~LE.~

Plaintiff-Respondent,

5

v.

Z ~ :t [

DEC 28 2015
CHRISTOPHER D. RICH, Clerk
By KELLE WEGENER

6
7

SPENCER NEWELL BREESE,

DEPUTY

Defendant-Appellant.

8
9

NOTICE OF TRANSCRIPT LODGED

10
11

Notice is hereby given that on December 28,

12

2015, I lodged a transcript, 73 pages in length, for

13

the above-referenced appeal with the District Court

14

Clerk of Ada County in the Fourth Judicial District.

15

16
17
18

(Signature of Reporter)

19

Christie Valcich, CSR-RPR

20

December 28, 2015

21
22

Dates:

August 6, 2015
August 17, 2015

23
24
25
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 43691
Plaintiff-Respondent,
CERTIFICATE OF EXHIBITS

vs.

SPENCER NEWELL BREESE,
Defendant-Appellant.
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
That the attached list of exhibits is a true and accurate copy of the exhibits being
forwarded to the Supreme Court on Appeal.
I FURTHER CERTIFY, that the following documents will be submitted as
CONFIDENTIAL EXHIBITS to the Record:
1. Presentence Investigation Report.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 28th day of December, 2015.

CERTIFICATE OF EXHIBITS
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V

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
August 6, 2015

HONORABLE STEVEN HIPPLER
CLERK: Emily Child .
CT REPORTER: Christie Valcich

THE STATE OF IDAHO,
Plaintiff,
vs.
SPENCER NEWELL BREESE,
Defendant.
--------------Counsel for State:

)
)
)
)

)
)
)

Case No. CR-FE-2015-0006057

EXHIBIT LIST

Tanner J Stellman

Counsel for Defendant: Jonathan D Loschi
STATE'S EXHIBITS/ EVIDENCE
A.
B.

DEFENDANT'S EXHIBITS

Admitted
Admitted
Admitted
Admitted

Date Admit

8/6/15
8/6/15
Date Admit

1.

EXHIBIT LIST
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 43691
Plaintiff-Respondent,
CERTIFICATE OF SERVICE

vs.

SPENCER NEWELL BREESE,
Defendant-Appellant.
I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:

STATE APPELLATE PUBLIC DEFENDER

LAWRENCE G. WASDEN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

Date of Service:

DEC 2 8 201§
--------

CERTIFICATE OF SERVICE
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 43691
Plaintiff-Respondent,
CERTIFICATE TO RECORD

vs.

SPENCER NEWELL BREESE,
Defendant-Appellant.
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in
the above-entitled cause was compiled under my direction and is a true and correct record of the
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,
as well as those requested by Counsel.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
4th day of November, 2015.
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